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BANK NOT ALLOWED TO ENFORCE CHATTEL MORTGAGE 
TAKEN FOR OVERDRAFT 


An unusual percentage of the current banking decisions involve a 
transaction, wherein a bank undertakes to finance the buying and 
selling of cattle, grain or some other commodity by one of its de- 
positors. 

This situation is found in Crocker State Bank v. White, a Mis- 
souri decision, published in this issue. 

It appeared that one Mitschele was a depositor in the plaintiff 
bank. Mitschele was engaged in the business of buying cattle in va- 
rious parts of the country. He would make payment for the cattle 
by delivering to the seller his check on the plaintiff bank. The bank 
followed the practice of honoring checks drawn by him and deliv- 
ered in such transactions, even though they overdrew his account. 
In the event of an overdraft Mitschele would later take care of it 
by depositing with the bank drafts, drawn by him on the parties to 
whom the eattle were sold, or in some other manner. 

Mitschele purchased from the defendant a number of head of 
cattle, and gave the defendant his check for $1,245, on the plaintiff 
bank, in payment. The defendant deposited the check in his own 
bank, and in due course of time, it was presented to the plaintiff 
bank, for payment. But, at the time of presentment, Mitschele’s 
account was overdrawn in the sum of $600, and the bank had just 
received a telegram, stating that a draft on St. Louis, which 
Mitschele had previously deposited, had been dishonored. The bank, 
therefore, refused payment of the $1,245 check. 

On the day on which this occurred, the cashier of the plaintiff 
bank went out to Mitschele’s farm, and secured from Mitschele a 
chattel mortgage on the cattle which Mitschele had purchased from 
the defendant. This was done for the purpose of protecting the 
bank on the existing overdraft. 

At the time of taking the chattel mortgage, the cashier knew that 


the cattle referred to in the mortgage were the same cattle which the 
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defendant had sold to Mitschele, and he also knew that Mitschele 
had not paid for them. 

When the defendant received notice that payment of the check 
which Mitschele had given to him had been refused, he immediately 
retook the cattle from Mitschele’s possession. This was done with 
Mitschele’s consent. The bank then brought this action, which was 
a suit in replevin, to regain possession of the cattle in question. 

It was held that the bank was not entitled to possession of the 
eattle. The transaction between the defendant and Mitschele was 
intended by both to be a cash transaction. The cheek, which Mit- 
schele gave to the defendant for the cattle, could not operate as pay- 
ment until the money called for by the check had been received by. 
the defendant. And as the check was never paid, title to the cattle 
never passed to Mitschele. Mitschele was, therefore, without any 
authority to execute a chattel mortgage on the cattle, and the bank 
consequently acquired no rights by virtue of the mortgage. 

It appeared that the defendant was in the town, in which the 
plaintiff bank was located, on the day on which he received Mit- 
schele’s check. It was argued in behalf of the bank that if the de- 
fendant had presented his check to the bank on that day, instead of 
taking it home with him and depositing it in his own bank in the 
town in which he lived, it would have been paid. But the court 
pointed out that this could have no bearing on the bank’s rights. 
The situation was simply one where a bank took from its depositor 
a chattel mortgage, covering property which the bank knew did not 
belong to the depositor. ‘‘We are unable to see,’’ said the court, 
‘‘what effect this would have had, except to make Mitschele’s over- 
draft in plaintiff bank that much greater than it was.’’ 


PAYMENT OF CHECK AFTER DRAWER’S DEATH RENDERS 
BANK LIABLE 


An unusual series of errors and misunderstandings marks the liti- 
gation known as Sneider v. Bank of Italy. The case was recently 
decided by the Supreme Court of California and is published among 
the legal decisions in this issue. The net result of the errors and 
misunderstandings was that the defendant bank was held respon- 
sible for the payment of two checks for $600 each, drawn upon it. 
The reason for the liability was that the bank paid the checks after 
it had received notice of the drawer’s death. 

The two $600 checks were drawn on the defendant, a San Fran- 
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cisco bank, and were deposited on March 14, 1918, in the Wells 
Fargo Nevada National Bank. On the same day they were pre- 
sented through the clearing house. When the checks reached the de- 
fendant bank, the latter rejected them and returned them to the Wells 
Fargo Bank with a slip, bearing the statement to the effect that 
the checks were rejected for the reason that they were not drawn on 
the defendant bank. This, of course, was a self-evident error. But 
in some way it appears to have escaped the notice of the Wells 
Fargo Bank. There was evidence tending to show that the real rea- 
son for the rejection of the checks was that they were drawn against 
insufficient funds. 

Upon receiving the rejected checks, the Wells Fargo Bank issued 
its refunding check for $1,200 and handed it to the messenger of the 
defendant bank. Shortly afterwards the error was discovered and 
the Wells Fargo Bank called up the defendant bank on the tele- 
phone. The person who represented the defendant bank in this tele- 
phone conversation directed the Wells Fargo Bank to return the 
checks with the defendant’s messenger. Upon being informed that 
the messenger had already left, he told the Wells Fargo Bank to 
present the checks again through the clearing house and this was 
done. But by the time the checks reached the defendant bank, on 
the morning of March 15, the defendant bank had received notice 
of the drawer’s death and, because of this fact, the checks were 
again returned. The Wells Fargo Bank refunded the $1,200 a sec- 
ond time. It appears that the Wells Fargo Bank did not intend to 
make this refund, and that this particular item of $1,200 was in- 
cluded in the refunding check by mistake. Thereafter there was 
considerable discussion over the matter, in which the two banks and 
the administratrix of the drawer’s estate took part. Finally, on 
March 29, the defendant bank took up the two checks and charged 
them against the drawer’s account. This transaction left the account 
with an overdraft of $361.61. 

The grounds upon which the bank finally decided to pay the 
checks did not appear in the opinion, but it would seem that the 
payment was made over the objection of the administratrix. At any 
rate, she subsequently began suit against the defendant bank to 
recover the amount standing to the drawer’s credit at the time when 
the checks were paid. 

The court held that the bank was liable. The rule, applied in 
this decision, is that a bank which pays a check drawn upon it, 
after it has knowledge that the drawer of the check is dead, may 
not charge the amount of the check against the drawer’s account. 
The death of the drawer revokes the authority of the bank to pay. 
The question presented here was whether there had, in legal effect, 
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been a payment of the checks prior to the time that the defendant 
bank received notice of the drawer’s death. First, the court consid- 
ered the clearing house transaction on the morning of March 14, and 
it held that this did not constitute a payment. The passage of a 
check through the clearing house is merely a presentment for pay- 
ment and a preliminary adjustment of balances. 

Then the court gave its attention to what transpired between the 
first rejection of the checks and the morning of March 15, when it 
received notice of the drawer’s death. ‘‘Looking to the facts,’’ 
said the court, ‘‘we find not only that the bank did nothing which 
could be construed as an acceptance or payment, but, on the con- 
trary, refused to pay the checks and perfected its refusal by return- 
ing the checks to and receiving a refunding check from the present- 
ing bank. The effectiveness of the refusal to pay was in no way 
impaired by the fact that the reason assigned for the refusal was 
based on a mistake of fact. The rules of a clearing house, as such, 
do not govern the rights of a drawer or payee who are not mem- 
bers of the clearing house and do not contract with express refer- 
ence to such rules.”’ 

There was, therefore, no payment of the checks until they were 
finally taken up by the defendant on March 29, and charged against 
the Grawer’s account. And since the defendant bank at this time 
had knowledge of the drawer’s death it was liable to his estate for 
the amount standing to the credit of his account at the time the 
payment was made. , 


BEES 


THE FEDERAL RESERVE AND THE COUNTRY BANKS 


The controversy between the Federal Reserve System and the 
eountry banks in the South over the question of the par collection 
of checks is still being waged. We recently published the decision 
of the United States Circuit Court of Appeals in the case of Amer- 
ican Bank & Trust Company v. The Federal Reserve Bank of Ai- 
lanta, wherein it was held that the Federal Reserve Bank was act- 
ing lawfully in presenting over the counters of drawee, non-member 
banks checks, for which such banks refused to remit through the 
mail at par. 

Litigation of a similar character is now being carried on in the 
state of North Carolina. 

On November 15th the Federal Reserve Bank of Richmond, acting 
under authority of the Federal Reserve Act, which authorizes it to 
receive for collection checks payable on presentation within its dis- 





THE BANKING LAW JOURNAL 163 


trict, announced that it would receive for collection checks drawn 
upon any banks in the state of North Carolina. 

It notified all non-member state banks in North Carolina that on 
and after November 15 it would receive for collection cheeks drawn 
upon them and would send such checks direct to the drawee bank 
and would receive in settlement the exchange draft of the drawee 
bank for the full face amount of such checks, provided such draft 
was collectible at par and could be collected within one day after 
receipt. 

The banks, which formerly deducted exchange from their remit- 
tances, did so upon the theory that the checks upon them called for 
payment in currency at their counters, and that, therefore, when 
they offered in settlement their own checks payable in some city 
other than the one in which they were located, it was fair that they 
should deduct a charge to cover the rate of exchange. To meet this 
objection the Federal Reserve Bank offered to accept payment by 
means of the shipment of the actual currency, paying all costs at- 
tending such shipment. 

The banks, which refused to make payment in either of the two 
ways mentioned, for the checks which were sent them, were noti- 
fied that the Federal Reserve Bank of Richmond would be obliged 
to employ some agent to present in person all checks upon them at 
their counters and receive payment in money. 

A statute was then passed by the Legislature of North Carolina 
in the attempt to prevent the Federal Reserve Bank from demand- 
ing money in accordance with the terms of the checks which they 
received for collection. 

This statute provides that it shall be lawful for all banks and 
trust companies in North Carolina to charge a fee, not in excess of 
one eighth of one per cent. on remittances covering checks, with a 
minimum fee of ten cents on any remittance. 

Another section of the statute provides that where a check is 
presented by or through any Federal Reserve Bank, post-office, or: 
trust company, it may be paid at the option of the drawee bank,. 
‘‘in exchange drawn on the reserve deposits of the drawee bank,’” 
unless the drawer specifies to the contrary on the face of the check- 

The effect of this provision would be that, if a vueck were pre- 
sented to Bank A, that bank could tender in payment its check 
upon Bank B, which could in turn tender its check upon Bank C, 
which could then tender in payment a check upon Bank A, so that 
it would thus be possible to indefinitely postpone payment in money. 

Upon the passage of this law the Federal Reserve Bank of Rich- 
mond, believing the law to be in conflict with the provisions of the 
Federal Constitution, continued to receive checks upon all non- 
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member State banks in North Carolina, and if non-member banks 
refused to remit by mail by means of exchange draft, for the full 
face amount of checks drawn upon them, it presented all checks 
received for collection at the counters of the drawee bank and de- 
manded payment in money. If such payment was refused, it re- 
turned the checks to the holders with a notice that the check had 
been presented and payment in money refused and the check was, 
therefore, dishonored by nonpayment. 

A large number of the smaller banks of North Carolina have 
united in a suit, brought to enjoin the Federal Reserve Bank of 
Richmond from returning such checks as dishonored and they have 
secured from the Superior Court of Monroe, N. C., a temporary 
restraining order in accordance with the prayer of their complaint. 

The Federal Reserve Bank has filed a petition for the removal 
of this cause to the District Court of the United States for the 
Western District of North Carolina, and the case will probably come 
up in that court on a motion to remand some time in May. 


NOTES GIVEN IN SALES PROMOTION TRANSACTION UNEN. 
FORCEABLE BY BANK 


Promissory notes, signed by merchants and delivered to a concern 
which agrees to increase the business of the merchant, seem to be 
causing considerable trouble to banks throughout the country. The 
latest decision, involving notes of this kind, which we have seen, is 
Security Bank & Trust Co. v. Dery, 185 N. Y. Supp. 476. 

The defendant in this case, a merchant at Port Henry, New York, 
signed four notes and delivered them to the agent of a concern, 
which agreed to increase his business by at least $10,000 within a 
year. The notes and a contract between the parties were all printed 
on a single sheet of paper. There were no perforations in the sheet, 
and nothing to indicate that the notes were to be detached from 
the contract. 

The contract provided, among other things, that the payee would 
deliver within thirty days an automobile which was to be used as a 
prize in a campaign for new business. The payee also agreed to 
deposit, in a local bank, a bond insuring the performance of this 
contract. The defendant was told that the notes would not be used 
until the payee had performed its part of the contract. The auto- 
mobile was never delivered, and the bond was never filed. Never- 
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theless, the payee detached the notes from the contract, and nego- 
tiated them to the plaintiff bank. 

When the bank brought suit against the maker, he defended on 
the ground that the notes had been obtained from him by fraud, and 
negotiated in violation of his agreement with the payee. The burden 
was then upon the bank to show that it was a holder in due course, 
because only a holder in due course is entitled to enforce a note 
where the maker is able to show fraud on the part of the payee. 

The court held that under the circumstances here, the bank was 
not a holder in due course. The grounds upon which this conclu- 
sion was based may be read in the following quotation from the 
opinion of the court: 


**The plaintiff is a bank in Memphis, Tenn., and it was there that 
the notes were offered for discount. The defendant is a tradesman 
at Port Henry, N. Y., and it was there, more than 1,000 miles away, 
that the notes were executed. At about the time the plaintiff dis- 
counted these notes it also purchased paper aggregating $13,000, 
which had been given to the same payee upon similar transactions 
by makers residing in various parts of the country. The president 
of the plaintiff knew the nature of the business conducted by the 
payee; knew that it was engaged in accelerating the trade of coun- 
try merchants; knew that trade was to be increased by displaying 
an automobile as a prospective prize before the eyes of innocent 
eountry folk; knew that notes given were the product of such un- 
dertakings. _He might well have suspected, from the dubious char- 
acter of its business, that the payee was engaged in a scheme to col- 
lect money by means of notes fraudulently obtained or fraudulently 
discounted.’’ 


BANK’S RIGHT TO APPLY DEPOSIT OF TRUST FUNDS TO 
DEPOSITOR’S NOTE 


When a bank holds a promissory note, signed by one of its de- 
positors, it has, as a general rule, the right to apply his deposit to 
the satisfaction of the note, if the note is not paid when it falls due. 

This right is usually referred to as a banker’s lien. In a strict 
sense, however, the right is not a lien, because a person cannot have 
a lien upon his own property. And when money is deposited on 
general deposit in a bank it becomes the property of the bank. Prop- 
erly speaking, the bank’s right in eases of this kind is one of set-off, 
arising out of mutual demands. However, the practical effect is the 
same, and the banker perhaps is more interested in the question 
whether he may make the application of the deposit to the note, 
rather than the legal theory upon which his right is based. 
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There is a limitation upon this right of set-off. As expressed in 
the text-books, the limitation is that, to entitle the bank to assert its 
lien or set-off, the debt must be due from the depositor in the same 
capacity as that in which he is entitled to the deposit. 

For instance, if a person deposits money in a bank in an account 
standing in his name, as agent, the bank has no right to apply the 
deposit to the payment of a note, on which the depositor is individ- 
ually liable. The bank is put upon notice, by the form of the de- 
posit, that the money deposited did not belong to the depositor 
individually. 

And if a person deposits trust funds in an account standing in 
his individual name, and the bank has knowledge that the deposit 
consists of trust funds, the bank is likewise not entitled to set off 
the deposit against the depositor’s individual note. 

An illustration of the working of this rule is found in a recent 
New York decision, Edwards v. MacArtney, 183 N. Y. Supp. 851. It 
here appeared that a corporation, engaged in the creamery business, 
kept an account in the defendant bank. The Creamery Company 
was indebted to the bank on a promissory note for $3,000. The 
note fell due and the bank applied the deposit to the satisfaction of 
the note. Later, the Creamery Company went into bankruptcy, and 
this action was brought by the trustee in bankruptey to recover the 
$3,000. 

It was shown, in behalf of the trustee, that the Creamery Com- 
pany had a number of patrons who delivered quantities of milk to 
the company, under an agreement by which the company would con- 
vert the same into butter and other products, and dispose of such 
products for the benefit of its patrons. A salesman in the employ of 
the patrons of the company, whose duty it was to sell their products, 
and turn over to them the amount due them out of the proceeds, 
also kept an account in the defendant bank, in which he deposited 
the receipts of sales. Prior to the time of applying the deposit to 
the satisfaction of the note, the salesman, at the suggestion of the 
bank’s cashier, transferred the moneys, standing to his credit, to the 
account of the Creamery Company, and thereafter, deposited the re- 
ceipts of sales in that account. It also appeared that, at the time 
that the deposit was applied to the note, the funds on deposit in 
the Creamery Company’s account all belonged to the company’s 
patrons. 

The court applied the rules above referred to, regulating the 
bank’s right of set-off, and held that, under the circumstances dis- 
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closed, the bank had no right to apply the deposit to the payment 
of the note, and was liable to the trustee in bankruptcy for the 
amount so applied. 


CREATION OF TRUST TO LESSEN INCOME TAX LIABILITY 


It is lawful to dissolve a corporation and transfer the property 
of the corporation to a trustee, charged with the duty of receiving 
and distributing income from such property, even though the object 
of the parties is to reduce the amount of income tax. It has been 
so decided by the United States District Court for the Northern 
District of Texas, in the case of Weeks v. Sibley, 269 Fed. Rep. 155. 

It appeared that the stockholders of a corporation, known as the 
Thrift Oil & Gas Company, No. 4, voluntarily dissolved the corpe- 
ration and transferred all of its assets to a trustee, under a trust 
agreement, which gave him, for practical purposes, absolute control 
of the property. The trust agreement provided for the periodical 
distribution of the income of the trust. Shortly after the trust was 
created, the trustee sold the property which comprised the trust, 
and which consisted in valuable oil lands, for $475,000 in cash, and 
$593,750, to be paid out of the proceeds of the oil taken from the 
property. It also appeared that the principal motive of the stock- 
holders in dissolving the company, and creating the trust, was +o 
avoid or lessen future tax liability under the Federal Revenue Act. 

The following paragraphs, quoted from the opinion of Judge 
Wilson, indicate the reasoning upon which the court’s conclusion 
was based: 

‘**Cases are cited involving the purchase of tax-exempt govern- 
ment securities at the beginning of a taxable year and the conver- 
sion of a eash deposit in a bank into greenbacks at a similar time, 
the holding of such tax-exempt property for a few days, and the 
immediate reconversion of same into taxable property for the pur- 
pose of escaping the burden of state taxation; the theory of those 
carrying on these manipulations being that, when they could strictly 
say that on the day tax liability was fixed they had no such taxable 
property, they could then immediately reconvert into property 
subject to taxation, and thus enjoy the benefits of the property sub- 
ject to tax, and escape the burden of the tax. 

‘These cases are easily distinguished from the case at bar. 
There is nothing in the record in this case remotely indicating that 
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the dissolution of the Thrift Oil & Gas Company No. 4 was not per- 
manent, and that the shareholders by said dissolution did not per- 
manently and finally abandon and relinquish all of the benefits 
which might thereafter have arisen on account of their organization 
as an association. To bring the character of cases above cited in 
line with the instant case, it would have to be held in the bond and 
currency cases that, if the individual making the change had con- 
tinued to hold the tax-exempt property, he would nevertheless, on 
account of his intention of escaping taxation, be liable therefor, 
and thus we would have the strange spectacle of constitutional pro- 
vision overridden, because a citizen intended to avail himself of all 
of the advantages guaranteed to him by the Constitution. 

‘Bearing in mind the rule of construction which the Supreme 
Court announced in the case of Gould v. Gould, 245 U. S. 151, 38 
Sup. Ct. 53, 62 L. Ed. 211, and numerous other cases, to the effect 
that the provisions of the taxing statutes are not to be extended by 
implication beyond the clear import of the language used, and that 
they are to be construed most strongly against the government and 
in favor of the taxpayer, it is the opinion of this court that the 
right to change the status of an organization, or to dissolve an or- 
ganization in any legal manner, is not made ineffectual because the 
motive impelling the change is to reduce or avoid taxation in the 
future. The right so to do is an incidental right, inseparably con- 
nected with the indiividual’s right to own and control his property. 
It is practically identical with the sale by a citizen of tax-burdened 
securities and the investment of the proceeds thereof in tax-exempt 
ones, for the purpose of reducing or avoiding taxation. 

‘*Tt is not unnatural that any thoughtful business man take such 
steps. It is altogether different from tax dodging, the hiding of 
taxable property, or the doing of some unlawful or illegal thing in 
order to avoid taxation.’’ 


DIVORCE PROCEEDINGS TERMINATE WIFE’S AUTHORITY 
TO DRAW CHECKS 


A bank depositor may authorize another person to draw checks 
against his account and the bank is protected in paying checks, 
drawn by the person so authorized, so long as the authority granted 
is not exceeded. ' 

The depositor may, of course, terminate the authority at any 
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time, upon proper notice to the bank. And there are circumstances, 
which, in themselves, may constitute a revocation of the authority 
to draw. 

In Addison v. Dent County Savings Bank, recently decided by 
the Missouri Court of, Appeals, 226 S. W. Rep. 322, it was held that, 
where a man authorizes his wife to draw checks against his account, 
that authority is revoked by the institution of divorce proceedings 
by the wife against the husband. 

The following is quoted from the court's opinion: 


‘“We note, however, that the course of dealing mentioned was 
while plaintiff and Clara Addison were living together as husband 
and wife. She was acting more as his agent than otherwise in draw- 
ing checks on his bank account, and same were drawn in connection 
with his business and to pay current bills and expenses. When she 
separated from him and began shaping proceedings for divorce all 
this was changed. How radical was the change needs no elabora- 
tion. They became as strangers and antagonistic. The checks there- 
after drawn were not for the payment of current bills to which he 
was consenting, but were solely for the purpose of placing the money 
beyond his control, and to enable her to use it as she saw fit. The 
defendant bank knew these facts—knew the changed relation of the 
parties and the changed purpose for which she was withdrawing this 
money, and that plaintiff was not consenting to it. Her father and 
brother were chief officers of the defendant bank, and she was her- 
self a director. After her separation from plaintiff she again became 
a member of her father’s family. The father and brother not only 
knew of the separation, but of the divorce suit then instituted. They 
handled the money for her, transferring it from his name to hers. If 
they did not actively advise her to check this money out for her 
own use pending the divorce liquidation, they knew the motive and 
purpose of her so doing. We must hold, therefore, that whatever 
authority was given to or, exercised by Clara Addison while she and 
her husband were living together in amity as man and wife ceased 
because of changed relations of the parties and the wholly different 
purpose for which subsequent checks were drawn; that the defend- 
ant bank is in no way to be protected as an innocent party. It 
became the province of the court in the divorce suit to protect the 
wife by suitable allowance for temporary alimony, and she could 
not arbitrarily appropriate this money for such purpose.”’ 


APPLICATION OF DEPOSIT TO DEPOSITOR’S NOTE 


The California decision, Arnold v. San Ramon Valley Bank, pub- 
lished in this issue among the legal decisions, involves two interest- 
ing questions as to the right of a bank to apply a general deposit 
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to the payment of a note signed by the depositor and held by the 
bank. 

One question is whether a bank has a right to apply a deposit 
to the depositor’s note after the deposit has been transferred to an 
account standing in the name of the depositor’s wife. 

The other question is whether the right of a bank to charge the 
depositor’s note against his account is affected by the fact that the 
depositor has placed in his account funds, which he holds as an 
agent or trustee, the bank having no knowledge that the depositor 
is not the real owner of the funds. 

The deposit in question was kept in the defendant bank, and the 
depositor’s name was Wallace Taylor. Taylor was indebted to the 
bank on a promissory note for the amount of $700. He was en- 
gaged in the business of buying and selling live stock, both for 
his own account, and for others on commission, acting as_ broker. 
Finding himself in financial difficulties, he had his deposit trans- 
ferred to a new account standing in the name of his wife, his object 
being to place his money beyond the reach of his creditors. The 
bank had knowledge of Taylor’s reason for making this change in 
his account. Mrs. Taylor had no interest whatever in the account, 
and she agreed with the bank that any checks drawn against the 
account by her husband, should be paid. 

After the account had been transferred, the plaintiff delivered 
to Taylor the sum of $500 with instructions to use it in buying live 
stock and selling the same for the plaintiff. This money Taylor de- 
posited in the account standing in his wife’s name. The bank, 
however, was unaware that Taylor held the money as agent for the 
plaintiff. Later, Taylor purchased live stock for the plaintiff, in 
accordance with this agreement, and issued checks aggregating $500 
against the account in payment. When these checks were pre- 
sented the bank refused to honor them, and applied the deposit to 
the $700 note of Taylor’s which it held. 

It was decided that the bank was protected in making this ap- 
plication of the deposit. Although it was carried in the name of 
Taylor’s wife, it was, in fact, Taylor’s account. And, so far as the 
plaintiff was concerned, the bank was protected because of the fact 
that it had no notice that the $500 deposited by Taylor really be- 
longed to the plaintiff. The rule is that, where a bank has no notice 
that funds deposited are held by the depositor in trust, it may 
apply such funds to the depositor’s note without becoming liable te 
the beneficial owner. 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositer and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


BANK NOT ALLOWED TO ENFORCE CHATTEL 
MORTGAGE TAKEN FOR OVERDRAFT 


Crocker State Bank v. White, Kansas City, Missouri, Court of 
Appeals, 226 S. W. Rep. 972. 


One Mitschele bought cattle from the defendant and gave in 
payment his check on the plaintiff bank. The bank had been in 
the practice of honoring Mitschele’s checks, issued in paymeni 
for cattle purchased by him, even though they produced an over- 
draft, the overdraft being taken care of later by Mitschele, with 
returns from sales of cattle or otherwise. The defendant de- 
posited the check in his own bank, and when it was presented for 
payment, the plaintiff rejected it because Mitschele’s account 
already showed an overdraft of $600, and because a draft on St. 
Louis, which Mitschele had previously deposited with the plain- 
tiff, had been dishonored. The cashier of the plaintiff bank, on 
the same day, went to Mitschele’s farm, and took a chattel mort- 
gage on the cattle which Mitschele had purchased from the de- 
fendant, to cover Mitschele’s overdraft. At the time of taking 
the mortgage, the cashier knew that these were the cattle which 
the defendant had sold to Mitschele, and he knew that the de- 
fendant had not been paid for them. When the defendant re- 
ceived notice that the check, which he received in payment for 
his cattle, had been dishonored, he retook the cattle with 
Mitchele’s consent. The bank later started this action against 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 585. 
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the defendant to recover possession of the cattle. It was held 
that the bank had no lien on the cattle, and judgment was given 
in favor of the defendant. The sale was a cash transaction and 
Mitschele’s check could not operate as payment until the money 
had been received on it. Inasmuch as the cattle had not been 
paid for, title did not pass to Mitchgle, and he therefore had no 
power to give a chattel mortgage on the cattle to the bank. 


Appeal from Circuit Court, Miller County; John G. Slate, Judge. 

““Not to be officially published.’’ 

Replevin by the Crocker State Bank against C. L. White. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

W. 8S. Stillwell, of Tuscumbia, and Pope & Lohman, of Jefferson 
City, for appellant. 

Barney Reed, of Ulman, and Sid C. Roach, of Linn Creek, for 
respondent. 


TRIMBLE, J.—This is a suit in replevin for 22 head of steers. 
Defendant White owned the cattle, and on October 24, 1918, sold 
them to George Mitschele for $1,245, and Mitschele gave White his 
personal check on the plaintiff bank for that amount. The sale of 
the cattle was for cash. Mitschele was a cattle buyer and dealer 
at Crocker, doing his banking business at the plaintiff bank. For 
some time he had been buying cattle in various parts of the coun- 


try, giving his checks for same on said bank. The latter would 
honor them when they came in, even though it produced an over- 
draft in Mitschele’s account; the overdraft being later taken care 
of by Mitschele, either with returns from cattle sold or otherwise. 
White lived near Mountain View, in Howell county, Mo., and did 
his banking business with the Peopie’s Bank at that place. He was 
in Crocker about noon of the 24th day of October, 1918, and, upon 
selling his cattle to Mitschele, as stated, received the check, left for 
home that evening, and. the next day deposited the check to his 
eredit with the People’s Bank. It sent the check in the usual course 
for collection, and it reached the plaintiff bank about 3 p. m. of 
October 31, 1918, during banking hours, though the cashier says it 
was after they had struck their balances for that day; but this was 
done ‘‘just after noon of each day,’’ and checks thus coming in 
after the balances were struck went on the books as of the next 
day’s business. There was already an overdraft in Mitschele’s 
account of $600, and Mitschele had given plaintiff bank a draft on 
St. Louis parties for more than enough to cover it. But, late in the 
afternoon of the same day that Mitschele’s check to White came in, 
plaintiff bank received a telegram.saying Mitschele’s draft had been 
refused. After nightfall, the cashier went out to Mitschele’s farm 
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and, to secure said overdraft of $600, took a chattel mortgage on 
the 22 head of cattle Mitschele had purchased of White, describing 
the cattle in the chattel mortgage as ‘‘twenty-two head of 2-year 
old steers . . . bought of C. L. White.’’ At the time this was 
done, the Mitschele check to White had already come to the plain- 
tiff bank and was in its possession; and the cashier says he told 
Mitschele the White check was there, with some others that had 
come in, and that, as they would not be paid, he should arrange to 
take care of them. The bank held the White check until some time 
the next day and then protested it. Thereupon White went imme- 
diately and retook the cattle from Mitchele’s possession. In fact, 
the latter willingly turned them back to White, when he learned 
that the bank did not pay the White check, as Mitschele claims it 
agreed to do if the chattel mortgage were given. The plaintiff 
bank then brought this action in replevin to obtain posession of the 
eattle under its chattel mortgage. <A trial resulted in a verdict and 
judgment for defendani, from which plaintiff has appealed. 

The cashier of the bank says he did not know Mitschele had not 
paid White for the cattle, but he knew Mitschele was buying cattle 
over the country and giving checks on his bank to pay for them, 
and he admits he knew a check from Mitschele to C. L. White for 
$1,245 had come in that afternoon and was not paid, and mentioned 
the fact to Mitschele, and then took a chattel mortgage on cattle 
‘“‘hought of C. L. White’’ to secure an overdraft of Mitschele’s 
theretofore existing in the bank. This would appear to be amply 
sufficient to impart notice of White’s rights in the matter. But, 
however this may be, Mitschele says the cashier was told White 
was not paid, and thereupon the cashier promised to pay the White 
check, and that was the reason he gave the chattel mortgage on the 
cattle, as, otherwise, he had no right to mortgage them. The ques- 
tion of whether the cashier knew the cattle were not paid for was 
submitted to the jury in the instructions, and unquestionably the 
jury had ample evidence from which to find (as it did) that the 
plaintiff bank knew the cattle on which its mortgage was being 
taken had not been paid for. 

The sale of the cattle from White to Mitschele was intended by 
both of them to be a cash transaction, and the taking of the check 
did not make it otherwise. The check could not operate as pay- 
ment until the money was received on it, and, as it was never paid, 
the title to the cattle did not pass to Mitschele, and clearly, under 
the circumstances, no title passed under the chattel mortgage to the 
bank. Johnson-Brinkman Comm. Co. v. Central Bank, 116 Mo. 558, 
22 8. W. 813, 38 Am. St. Rep. 615; Skinner v. Lammert Furniture 
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Co., 182 Mo. App. 549, 166 S. W. 1079; Strother v. MeMullen Lum- 
ber Co., 200 Mo. 647, 98 S. W. 34. 

But it is urged that, if White had immediately brought Mits- 
chele’s check to the plaintiff bank, instead of depositing it in the 
People’s Bank, the plaintiff bank would have paid it, as it was 
willing to pay, and did pay, every check of Mitschele that came in 
before plaintiff learned of the dishonor of Mitschele’s draft in St. 
Louis. We are unable to see what effect this would have had, 
except to make Mitschele’s overdraft in plaintiff bank that mueh 
greater than it was. Clearly White did nothing to waive the pay- 
ment of the purchase price, nor was it waived in any way. The fact 
that White’s check did not reach the plaintiff bank until the day it 
did showed no laches on White’s part, nor could delay, under the 
circumstances of this case, create estoppel, especially as the plain- 
tiff bank knew the cattle were not paid for when it took its chattel 
mortgage. Johnson-Brinkman Comm. Co. vy. Central Bank, supra. 

The fact that the White check was not protested by the plaintiff 
bank until the next day certainly could add nothing to plaintiff’s 
right to recover. Besides, it is manifest from the plaintiff’s own 
evidence that it was because of its own cashier’s representation to 
the bank in Springfield (from which plaintiff had received the 
White check) that Mitschele was endeavoring to take it up, that 
the Springfield bank was induced to permit the postponement of the 
protest thereof by the plaintiff bank until the next day. 

There was no error in the giving or refusing of instructions of 
which the plaintiff can complain. The judgment is therefore af- 
firmed. 

All concur. 


ADMINISTRATOR COMPELLED TO SELL PROP- 
ERTY TO PAY NOTE HELD BY BANK 


Taylor v. National Bank of Arizona, Supreme Court of Arizona. 194 
Pac. Rep. 1099. 


A bank held a note for $11,450 which contained the following 
provision: ‘“‘If suit be brought or attorney employed to collect 
this note, I promise to pay as attorney’s fee $500 additional on 
amount found due on this note.’’ Upon the death of the maker, 
the bank filed a petition and obtained a court order requiring the 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
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administrator to sell property of the estate, and out of the pro- 
ceeds, pay the amount due on the note, including the $500 attor- 
ney’s fees. On an appeal taken by the administrator, it was held 
that this proceeding was a ‘‘suit’’ within the meaning of that 
word as used in the clause quoted, and that the bank was en- 
titled to the attorney’s fees provided for. The language of the 
stipulation did not require that it be restricted to an action on 
the note at law, or a suit in equity. 


Appeal from Superior Court, Maricopa County; F. H. Lyman, 
Judge. 

In the matter of the Estate of Lezin Angustus Amirault, deceased, 
wherein the National Bank of Arizona, a creditor, petitioned to com- 
pel Joseph T. Taylor, as administrator, to sell real and personal 
property to pay its claim, and for an order allowing it attorney’s 
fees. From an order requiring the administrator ‘to sell real prop- 
erty and ordering payment to the creditor of attoney’s fees out of 
the proceeds, the administrator appeals. Order affirmed. 

Lezin Augustus Amirault died intestate on the 9th day of De- 
cember, 1918. On the 23d day of December, 1918, letters of admin- 
istration on the estate of said deceased were duly issued to the 
appellant. On February 8, 1919, the appellee presented to the ap- 
pellant, as such administrator, its verified claim against the estate oi 
said deceased, based upon two promissory notes, executed by the 
deceased in his lifetime, one in the principal sum of $11,450 and the 
other for $300; a copy of each note was attached to the claim and 
made a part thereof. The note for $11,450 contained the following 
stipulation: 


““Tf suit be brought or attorney employed to collect this note, I 
promise to pay as attorney’s fee $500 additional on the amount 
found due on this note.’’ 


Upon said date last above mentioned, the claim so filed was al- 
lowed by the administrator of the estate for the principal sums of 
said notes and accrued interest, and subsequently the claim in such 
amounts was duly and regularly approved by the judge of the court. 
On May 13, 1920, the appellee filed its petition, alleging that the 
administrator had failed and neglected to apply to the court for an 
order to sell the personal or real estate of said estate for the pur- 
pose of paying the petitioner’s said claim, and praying for an order 
to show cause against appellant why certain real and personal prop- 
erty in the hands of the appellant as such administrator should not 
be ordered sold for the purpose of paying the petitioner’s claim, 
and praying also: 
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‘*That ‘this court make and enter an order allowing your peti- 
tioner the sum of $500 attorney’s fees, as provided in the promis- 
sory note hereinabove referred to and executed by the deceased dur- 
ing his lifetime, and that the said sum so allowed by the court be 
made a claim in favor of this petitioner against said estate in addi- 
tion to the principal amounts of said notes and interest due and te 
become due thereon to be paid by said administrator from the 
mroneys and assets of said estate.’’ 


On June 28, 1920, a hearing was had wpon the petition and order 
to show cause. Proof was submitted by the respective parties and 
on said date the court entered an order requiring the appellant to 
sell certain real property belonging to the estate of the said de- 
ceased, and further ordering the payment to the appellee out of the 
' proceeds of such sale of the sum of $500 as attorney’s fees. From 
this order directing the payment of $500 as attorney’s fees out of 
the proceeds of such sale of real estate, the administrator appeals. 

F. C. Struckmeyer and C. E. Johns, both of Phoenix, for ap- 
pellant. 

Armstrong, Lewis & Kramer, of Phoenix, for appellee. 


BAKER, J. (after stating the facts as above)—It is claimed by — 
the appellant that the proceeding instituted by the appellee, to ob- 


tain an order of the court requiring the administrator to sell the 
property of the estate for the purpose of paying the appellee’s claim, 
was not a “‘suit’’ within the meaning of the stipulation in the note 
providing for attorney’s fees. His contention is that the proceeding 
was a collateral matter not contemplated by the parties. 8 Corpus 
Juris, 1029. We do not think this contention is tenable. Although 
the proceeding may not have been a suit within the technical mean- 
ing of that term, still it was a resort to a judicial tribunal for the 
purpose of enforcing the payment of appellee’s claim and was ren- 
dered necessary by the non-action of the administrator. Such a pro+ 
ceeding would require the services of an attorney just as much as 
the services of an attorney would be required to enforce the pay- 
ment of a demand against an individual by the filing of a complaint 
in an ordinary suit. We do not think that the language of the 
stipulation which provides for the payment of attorney’s fees in 
ease ‘‘suit be brought or attorneys employed to collect this note’’ 
should be restricted to a suit in equity or an action at law. The 
proceeding was essentially a ‘‘suit’’ to enforce the payment of the 
claim. Simmons v. Terrell et al., 75 Tex. 275, 12 S. W. 854. 

It is also contended that the claim for the attorney’s fee was 
never presented to the administrator, and hence that no suit could 
be maintained for the purpose of collecting such claim under the ex- 
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press provisions of paragraph 889 of the Revised Statutes of Arizona, 
1913, which provides: 


‘*No holder of any claim against an estate shall maintain any 
action thereon unless the claim is first presented to the executor oF 
administrator, except in the following case.’’ 


But a copy of the note containing the stipulation for the attor- 
ney’s fee was presented to the administrator. Paragraph 886, Re- 
vised Statutes of Arizona, 1913, provides: 


“Tf the claim is founded on a bond, bill, note or any other instru- 
ment, a copy of such instrument must accompany the claim.”’ 


Paragraph 883 provides: 


“If the claim be not due when presented, or be contingent, the 
particulars of such claim must be stated.’’ 


The claim as presented contained ‘‘all the particulars’? which 
paragraph 883 requires to be stated on the filing of a contingent 
claim. The appellee was not bound to make an express claim for 
attorney’s fees. In Landis v. Woodman, 126 Cal. 454, 58 Pac. 857, 


858, the Supreme Court of California, in construing the statute of 
that state from which our paragraph 883 was taken, held: 


**The requirement of Code Civ. Proc. § 1494, that the particulars 
of a claim against an estate must be stated if it is not due when 
presented, is complied with in the case of a claim based on an ordi- 
nary note, if the particulars appearing on the face of the note are 
stated.’’ 


See, also, Crocker-Woolworth National Bank v. Carle, 133 Cal. 
409, 65 Pae. 951, 952. 

It is furthermore contended that the claim for attorney’s fee was 
rejected by the administrator, and that owing to the failure to bring 
suit on the claim within 90 days thereafter the claim was barred. 
Paragraph 887 of the Revised Statutes of Arizona, 1913, provides as 
follows: 


‘“‘When a claim is rejected, either by the executor or adminis- 
trator or the judge of the superior court, the holder must bring suit 
in the proper court against the executor or administrator within 
three months after the date of its rejection, if it be then due, or 
within two months after it becomes due, otherwise the claim shall 
be forever barred.”’ 


We do not think that the allowance in the form in which it was 
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made was equivalent to a rejection of the claim for attorney’s fee. 
‘The language of the indorsement does not properly bear this con- 
struction. The claim was allowed for the full sum of the principal 
and interest due on the note. The allowance did not contain any 
limitation or reservation whatever, and we think it amounted to a 
direct recognition of the validity of the note and may be construed 
as an implied allowance of the note, according to its terms and 
tenor. The claim did not fall due until appellee was compelled to 
employ an attorney to enforce its payment, and such proceedings 
were instituted within two months after the claim became due. 

The agreement to pay attorney’s fee was a part of the contract, 
contingent, it is true, upon the necessity arising to employ an attor- 
ney to enforce payment of the note. This contingency happened by 
reason of the administrator endeavoring to close the estate without 
making provision for the payment of the note. 

There was no error in ordering the payment of the attorney’s fee 
out 6f the proceeds of the sale of the property. 

The order is affirmed. 


BANK MAY APPLY DEPOSIT TO DEPOSITOR’S 
NOTE EVEN THOUGH ACCOUNT TRANS- 
FERRED TO NAME OF DEPOSITOR’S 
WIFE 


Arnold v. San Ramon Valley Bank, Supreme Court of California. 
194 Pac. Rep. 1012. 


One Taylor, a depositor in the defendant bank, transferred his 
account to his wife’s name, so as to place the funds out of the 
reach of his creditors. The bank had knowledge of the reason 
for making the transfer. The plaintiff entrusted $500 to Taylor 
as broker, to be used in the purchase of live stock. This money 
Taylor deposited in the account standing in his wife’s name. Mrs. 
Taylor had no interest in the account, and consented that checks 
drawn against it by her husband should be paid. Taylor pur- 
chased live stock for the plaintiff, and gave checks amounting to 
$500, against the account, in payment. When these checks were 
presented, the bank refused to pay them, and applied the deposit, 
over Taylor’s objection, to a note of Taylor’s which it held. The 
bank had no knowledge that the $500 deposited by Taylor be- 
longed to the plaintiff until long after it had charged the note 
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THE BANKING LAW JOURNAL 179 


against the account. It was held that the bank was protected in 
applying the deposit to the note. The account was, in fact, Tay- 
lor’s account, though carried in his wife’s name. And so far as 
the plaintiff was concerned, the bank was protected because it 
had no notice that the plaintiff was the real owner of the $500 
deposited by Taylor. 


Aippeal from Superior Court, Contra Costa County; A. B. McKen- 
zie, Judge. 

Action by Marten Arnold against the San Ramon Valley Bank. 
Judgment for plaintiff, and defendant appeals. Reversed, and judg- 
ment directed for defendant. 

Chas. E. Snook, of Oakland, for appellant. 

W. S. Tinning and A. B. Tinning, both of Martinez, for respond- 
ent. 


SHAW, J.—Defendant appeals from the judgment. The record 
on appeal consists of the judgment roll alone. The judgment was 
for $500, and was based on the following facts set forth in the find- 
ings: Several years prior to 1916 one Wallace Taylor became in- 
debted to the defendant upon a promissory note to the amount of 
$700. In February, 1916, he gave a new note in renewal thereof 
and it became due June 30, 1916. From December, 1915, to August 


7, 1916, Taylor had a regular ordinary deposit account with the de- 
fendant. Prior to May &, 1916, the account of said Taylor was kept 
in his own name, but on that day, at the request of the defendant, 
the same was changed, and was thereafter kept in the name of Clara 
Taylor, wife of said Wallace Taylor. At that time defendant knew 
that Taylor was financially embarrassed, and the change was made 
in the name of the account in order to protect the deposit against 
demands by creditors of Taylor. Said Clara Taylor had no interest 
in the account or in any of the moneys which were then, or were 
thereafter to be, deposited therein. Taylor was engaged in the busi- 
ness of buying and selling live stock, both for his own account and 
for others on commission, acting as a broker. This was known to 
the defendant. On August 3, 1916, the plaintiff intrusted to Taylor, 
as such broker, the sum of $500, instructing him to use the same in 
buying live stock and selling the same for the plaintiff. On that 
dav Taylor deposited with the defendant to the said account in the 
name of Clara Taylor said sum of $500 so intrusted to him by the 
plaintiff, and the same was placed to the credit of Clara Taylor, and 
it was then agreed between Clara Taylor and the defendant that 
any checks which might thereafter be drawn by Wallace Taylor 
against the defendant should be paid out of the moneys so deposited 
in the name of Clara Taylor. Thereafter Wallace Taylor, pursuant 
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to his agreement with plaintiff, purchased live stock for the account 
of plaintiff to the aggregate amount of $500, and between August 3 
and August 6, 1916, he gave checks therefor to the persons from 
whom he bought the same on the said account of Clara Taylor with 
the defendant, amounting to $500. Between August 3 and August 
12, 1916, said checks were presented to the defendant for payment, 
and payment was refused. Wallace Taylor never notified the de- 
fendant that the said $500 was not his own property, nor that the 
same had been intrusted to him as a broker for the plaintiff or any 
other person, and the defendant did not know said facts until long 
after it credited said account on said note. On the day said de- 
posit was made the defendant requested said Clara Taylor to apply 
the deposit, or a portion thereof, toward the payment of said note 
of Wallace Taylor. She refused to do so, and informed the defend- 
ant that checks had been drawn by Wallace Taylor against said ac- 
count. On August 7, 1916, while the defendant still held said prom- 
issory note of Wallace Taylor, and while it was still unpaid, the de- 
fendant applied thereon, in satisfaction thereof to that extent, the 
sum of $713.44, the same being the balance then remaining on de- 
posit in the aforesaid account in the name of Clara Taylor, and 
said sum was thereupon credited upon said note and charged to 
said account. On August 5, 1916, checks on said account drawn by 
Wallace Taylor, amounting to $250, were presented to the bank for 
payment, but payment was refused on the ground that there was not 
sufficient funds in the account to pay said cheeks. Neither Arnold 
nor Taylor consented to said application of the money in said ac- 
count. Taylor expressly objected thereto at the time the application 
was made, and made his objection known to the defendant. 

The deposit in the defendant bank in the name of Clara Taylor 
did not belong to her, and she had no interest therein. Her name 
was used solely for convenience. It was her husband’s account ear- 
ried under her name, and his checks thereon were to be honored 
after the change of name as before. This clearly appears from the 
facts found, and it is not disputed. The case must therefore be 
decided in the same manner as if the deposit account had remained 
in the name of Wallace Taylor. It was a general account between 
him and the bank. - 


“It is well settled here that the relation between a general de- 
positor and the bank in which his deposit is made is simply that of 
debtor and creditor. The moneys deposited immediately become the 
property of the bank, and the latter becomes the debtor of the 
depositor for the amount of the deposit, the same being payable on 
demand and on checks of the creditor.’’ Smiths’ Cash Store v. First 
National Bank, 149 Cal. 34, 84 Pac. 664, 5 L. R. A. (N. S.) 870; 
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Janin v. London, ete., Bank, 92 Cal. 22, 27 Pae. 1100, 14 L. R. A. 
320, 27 Am. St. Rep. 82; People v. Wilson, 117 Cal. 243, 49 Pac. 135: 
Pullen v. Placer County Bank, 138 Cal. 172, 66 Pac. 740, 71 Pae. 83, 
94 Am. St. Rep. 19; Plumas County Bank v. Rideout Bank, 165 Cal. 
138, 131 Pace. 360, 47 L. R. A. (N. 8.) 582. 


A cheek drawn against such deposit creates no lien upon the 
money on deposit, and it does not operate as an equitable assign- 
ment of the deposit or any interest therein or part thereon. Pullen 
v. Placer Co., supra; Florence v. Brown, 124 U. S. 385, 391, 8 Sup. 
Ct. 531, 31 L. Ed. 424: Hopkinson v. Forster, L. R. 19 Eq. Cas. 76: 
O’Connor v. Mechanics’ Bank, 124 N. Y. 324, 26 N. E. 816. 

Since the relation between Taylor and the bank, growing out 
of the deposit, was that of creditor and debtor, and the debt of 
Taylor was due, it follows that the bank had the right of set-off to 
the extent of any debt it then held against Taylor. The debt due 
from the bank to Taylor on account of the deposit and the note of 
Taylor to the bank were cross-demands. If either had sued the 
other wpon such demand, the other could have pleaded the cross- 
demand as a counter-claim. Consequently, the two demands are 
‘‘deemed compensated so far as they equal each other.’’ Code Civ. 
Proc. § 440; McKean v. German S. Bank, 118 Cal. 341, 50 Pac. 656; 
Ainsworth v. Bank, 119 Cal. 474, 51 Pac. 952, 39 L. R. A. 686, 63 
Am. St. Rep. 135: People v. California, ete., Co., 168 Cal. 241, 141 
Pac. 1181, L. R. A. 1915A, 299; Estate of Gamble, 166 Cal. 253, 257, 
135 Pace. 970; Morse on Banks (Sth Ed.), § 304. This establishes the 
proposition that, so far as Taylor and the bank were concerned, the 
bank had the right to balance the account and discharge its lien 
thereon by crediting the amount thereof on the note due to it from 
Taylor. 

Our Civil Code provides that— 


‘‘A banker has a general lien, dependent on possession, upon all 
property in his hands belonging to a customer, for the balance due 
to him from such customer in the course of the businses.”’ Civ. 
Code, See. 3054. 


This is but a restatement of a well-known rule of commercial 
law. Under this rule the defendant had the right to refuse paymert 
of checks and’ to apply the amount of the deposit as a credit on its 
note against Taylor, thus discharging the lien and balancing the 
account. 

The plaintiff contends that where the money deposited actually 
belonged to another person, and the depositor held it in trust for 
the true owner at the time of making the deposit, this rule does not 
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hold good against the true owner, and that, upon proof that it was 
so held in trust, he may recover it from the bank, notwithstanding 
the fact that the banker had no knowledge of such trust relation or 
of the character of the money deposited. We understand the rule to 
be otherwise. No exception of this character is found in the state- 
ment of the rule in Section 3054. The question was directly in- 
volved in Willey v. Crocker-Woolworth Nat. Bank, 141 Cal. 508, 75 
Pac. 106, and it was there decided contrary to the claim of plaintiff. 
One A. B. Perry had a general deposit account with the bank in the 
name of A. B. Perry & Co. When the account was opened he was 
the sole owner of the business carried on under that name. He 
used that name for appearances only, but expected at some time to 
take a partner in with him. These facts were stated to the bank when 
the account was opened. Soon afterwards he transferred an interest 
in the business to a corporation as a partner therein. Thereafter 
the partnership business was conducted under the name of A. B. 
Perry & Co., as before, and the fact that the corporation was a 
partner was kept secret from the bank from that time forward. 
After this partnership was thus formed Perry became personally 
indebted to the bank on a note, and the bank charged the amount 
of said note on the said deposit account, and credited the note as 
having been paid in full. The court held that the bank had a right 
to set off the note against the account by crediting one against the 
other, notwithstanding the fact that the corporate partner had an 
equitable interest in the account. The essential facts in that case 
are the same as in the case at bar. In 7 Cor. Jur., at page 659, the 
rule is stated as follows: 


“It is usually considered, however, that where a bank has i090 
notice that funds deposited are held by the depositor in trust, it may 
apply such deposit to the depositor’s debt without becoming liable 
to the beneficial owner.’’ 


There is a footnote to this statement which gives a long list of 
decisions in the several states, all of which support the text. In 111 
Am. St. Rep. at page 419, appears a note to Garrison v. Union T. 
Co., 139 Mich. 392, 102 N. W. 978, 70 L. R. A. 615, 5 Ann. Cas. 813, 
in which note the cases are also collected, showing that the majority 
are largely in support of the position of the defendant here. Another 
full citation of cases may be found in MeStay S. Co. v. Stoddard, 35 
Nev. at page 297, 132 Pac. 545. We need not repeat these citations 
here. The point is so well established by authority, both in this 
state and elsewhere, that we deem it unnecessary to discuss it on 
principle. 

The plaintiff relies on Burtnett v. First Nat. Bank, 38 Mich. 630; 
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Shotwell v. Sioux F. S. Bank, 34 S. D. 109, 147 N. W. 288, L. R. A. 
1915A, 715; Cady v. South Omaha Bank, 46 Neb. 756, 65 N. W. 906, 
and cases in Texas and South Carolina, all of which appear to hold 
the opposite doctrine to that above stated. In Michigan the later 
ease of Garrison v. Union T. Co., supra, follows the prevailing rule 
and apparently overrules the Burtnett Case, although it does not 
mention it. So, also, in Nebraska a later decision indicates that the 
Cady Case has been repudiated there. Globe Sav. Bank v. Nat. Bank 
of Commerce, 64 Neb. 413, 89 N. W. 1030. We are not disposed to 
follow these cases, in view of the thoroughly established rule to the 
contrary. 

For these reasons we think the court erred in its conclusions of 
law in favor of the plaintiff, and that the judgment should have 
been for the defendant. 

The judgment is reversed, and the court below is directed to 
enter judgment for the defendant. 


PAYMENT OF CHECK AFTER DRAWER’S 
DEATH RENDERS BANK LIABLE 


Sneider v. Bank of Italy, Supreme Court of California. 194 Pac. 
Rep. 1021. 


Two checks for $600 each, drawn on the defendant bank, were 
deposited in the Wells Fargo Bank on March 14. The same day, 
they were presented through the clearing house. When they 
reached the defendant bank, they were rejected, and returned with 
a slip, stating that they were rejected because they were not 
drawn on the defendant bank. This was a self-evident error. 
The real reason for the rejection appears to have been that the 
checks were drawn against insufficient funds. Nevertheless, the 
Wells Fargo Bank issued a refunding check for the amount to 
the defendant’s messenger. After he left with the check, the 
error was discovered; the Wells Fargo Bank telephoned to the 
defendant bank, and it was told to put the checks through the 
clearing house again. The next morning when the checks were 
again presented through the clearing house, they were rejected 
and returned a second time because of the drawer’s death which 
occurred that morning. The Wells Fargo Bank again refunded 
the amount to the defendant. Latter, on March 29, the defendant 
bank took up the checks and charged them against the drawer’s 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 215. 
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account. It was ‘held that the clearing house transaction of 
March 14 did not constitute a payment of the checks. The 
checks, therefore, were not paid until after the defendant bank 
had knowledge of the drawer’s death. The rule that a drawee 
bank has no authority to pay a check after notice of the drawer’s 
death was applied, and the defendant bank was held liable to the 
estate for the amount paid. 


Appeal from Superior Court, City and County of San Francisco; 
Daniel C. Deasy, Judge. 

Action by Emma Sneider, as administratrix of George C. Sneider, 
deceased, against the Bank of Italy. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Harry G. MeKannay, of San Francisco (MceKannay & Hunt, of 
San Francisco, of counsel), for appellant. 

Tum Suden & Tum Suden, of San Francisco, for respondent. 


LENNON, J.—Plaintiff, the administratrix of the estate of George 
C. Sneider, deceased, is suing to recover the sum of $838.35, claimed 
to be the balance due on account of moneys deposited with defend- 
ant, the Bank of Italy, by said George C. Sneider during his life- 
time. The present litigation is the outgrowth of a dispute over the 
payment of two checks for $600 each, drawn by George Sneider 
against his account with said defendant bank. These two checks, 


which were drawn on March 13, 1918, were indorsed by the payee 
and delivered to the Wells Fargo Nevada National Bank on March 
14, 1918, and on the same day were sent to the clearing house by 
the last-named bank. At the clearing house the checks were deliv- 
ered to the clearing house representative of the Bank of Italy, and 
in turn, for the purpose of clearing the accounts between the two 
banks, the Bank of Italy gave money or credit to the Wells Fargo 
Nevada National Bank to coyer the amount represented by the 
Sneider checks. When the checks reached the Bank of Italy, they 
were rejected by that bank, which sent them back ‘to the Wells 
Fargo Bank by messenger on the afternoon of March 14, 1918. A 
slip was attached to the checks, stating that the reason for the re- 
jection was the fact that they were not drawn upon the Bank of 
Italy. This statement was a self-evident error; there was, however. 
some evidence tending to show that, when the checks reached the 
Bank of Italy, there were not sufficient funds in Sneider’s account 
to cover them, by reason of overdrafts, and that this was the real 
reason for the rejection. The Wells Fargo Bank, upon receiving the 
rejected checks, issued its own check to the Bank of Italy for $1,200 
in order to return the sum received on account of the two cheeks in 
the clearing house transaction that morning. This check was sub- 
sequently cashed by the Bank of Italy. 
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Later in the afternoon of March 14, 1918, after the Wells Fargo 
Bank’s teller had issued the refunding check and the messenger of 
the Bank of Italy had departed with it, it was discovered that the 
reason assigned for the rejection of the checks in question was ob- 
viously erroneous. One of the clerks of the Wells Fargo Bank tele- 
phoned to the Bank of Italy and talked with ‘‘some one,’’ it does 
not appear whom, about the matter. The last-mentioned person di- 
rected that the checks be returned to the Bank of Italy by the mes- 
senger, but, upon being informed that the messenger had left, told 
the clerk of the Wells Fargo Bank to put them through the clearing 
house again. Accordingly, the Wells Fargo Bank sent these checks 
to the clearing house on the morning of March 15. When they 
again reached the Bank of Italy, the latter again rejected them, this 
time on the ground that Sneider, the drawer of ‘the checks, had died 
that morning. A second reclamation was made against the Wells 
Fargo Bank and $1,200, covering the checks in question, was includ- 
ed in a check issued by the Wells Fargg Bank to the Bank of Italy 
by way of reclamation, although it is claimed that the Wells Fargo 
Bank in fact refused to reclaim these checks a second time, and that 
the $1,200 was included in the refunding check by mistake. After 
considerable controversy with the Wells Fargo Bank and the admin- 
istratrix, the Bank of Italy turned $1,200 over to the Wells Fargo 
Bank, took up the two checks, and on March 29, 1918, charged 
Sneider’s account with the amount of the checks, leaving Sneider’s 
estate chargeable with an overdraft of $361.61. 

The trial court held that the administratrix was entitled to re- 
cover the amount on deposit at the time of death of the intestate 
without any deduction on account of the two $600 checks, and, ac- 
cordingly rendered judgment in favor of the plaintiff for the sum of 
$838.35. Defendant appeals from the judgment. 

In this state a bank check is a direction by a creditor to a debtor 
for the disposition of funds and it does not operate as an assignment 
of the funds themselves unless and until the bank accepts or certi- 
fies the check. Civ. Code, § 3265e. Consequently the vitality of a 
check, at least where it has not been accepted or certified prior to 
the knowledge of the death of the depositor, ceases upon receipt of 
such knowledge by the bank, and a bank which pays such a check 
after knowledge of the death of the depositor is liable to the estate 
of the depositor. Pullen v. Placer County Bank, 138 Cal. 169, 66 Pace. 
740, 71 Pac. 83, 94 Am. St. Rep. 19; 35 Ann. Cas. 443, note; 7 C. J. 
702. The sole issue in the present case is therefore whether or not 
the two $600 checks drawn by the decedent were paid by the de- 
fendant bank prior to the morning of March 15, 1918. 

The clearing house transaction on the morning of March 14, 
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wherein the Wells Fargo Bank received the amount of the two 
checks from the Bank of Italy in credit or otherwise, did not, in 
and of itself, constitute a payment of the checks. As stated in Hentz 
v. Nat. City Bank, 159 App. Div. 743, 746, 144 N. Y. Supp. 979, 981: 


‘‘A payment through the clearing house and a payment over the 
counters of a bank upon which a check is drawn are entirely differ- 
ent. The clearing house is simply a representative of all the banks 
who are members of it. Its purpose is to enable these banks to go 
to the clearing house each day and there present checks drawn on 
other clearing house banks received the day before and receive from 
the clearing house cheeks drawn on the presenting bank which have 
been sent in by some other member. The clearing house then bal- 
ances the checks sent by a bank against those sent to it, and later 
in the day a bank either pays or receives the balance due to or 
owing by it; in other words, it is an adjustment of balances, solely 
for the convenience of the banks who are members of the association. 
It is in no sense a payment binding upon the bank upon which the 
check is drawn, so far as the payee named therein is concerned. 

. The payment of a clearing house balance is not a payment of 
any particular check. . . . This would seem to follow from the 
necessity of each case, because a bank upon which a check is drawn 


has no opportunity to examine it until after it has been received 
from the clearing house.’’ 


See, also, Columbia-Knickerbocker Trust Co. v. Miller, 156 App. 
Div. 810, 142 N. Y. Supp. 440; First Nat. Bk v. Nat. Park Bk., 181 
App. Div. 103, 168 N. Y. Supp. 422, affirmed 180 N. Y. Supp. 937. 
Proceeding, then, upon the premise that the transaction at the 
clearing house did not constitute a payment, but was merely a pres- 
entation for payment and a preliminary adjustment of balances, the 
issue before us is narrowed to a consideration of the question as to 
whether or not the Bank of Italy did in fact accept or pay the 
checks between the time when it received them from its clearing 
house representative on March 14 and the morning of March 13, 
when it received news of the death of Sneider. Looking to the facts, 
we find not only that the bank did nothing which could be construed 
as an acceptance or payment but, on the contrary, refused to pay 
the checks and perfected its refusal by returning the checks to and 
receiving a refunding check from the presenting bank: The effec- 
tiveness of the refusal to pay was in no way impaired by the fact that 
the reason assigned for the refusal was based on a mistake of fact. 
The rules of a clearing house, as such, do not govern the rights of a 
drawer or payee who are not members of the clearing house and do 
not contract with express reference to such rules. Brady, Law of 
Bank Checks, § 229; 7 C. J. 897. By the provisions of the Civil Code 
a check is not an assignment of funds and the drawee is not liable 
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thereon to the holder until it accepts or certifies the same. Civ. 
Code, § 3265e. It is immaterial, therefore, in determining the ques- 
tion of payment, whether the bank had in fact a valid ground for 
refusal to pay, such as insufficiency of funds, and, through clerical 
error assigned an incorrect reason, or whether the refusal was en- 
tirely without justification; the drawee bank can refuse to pay a 
eheck for no reason at all without incurring any liability to the 
payee, and, where such a refusal is made, whatever the liability of 
the drawee bank to the drawer, there is, in fact, no payment of the 
check. 

A situation similar to that presented in the instant case was 
passed upon in the case of Eastman Kodak Co. v. Nat. Park Bk. (D. 
C.), 231 Fed. 320, affirmed 247 Fed. 1002, 159 C. C. A. 662. In that 
case, a check which was presented through the clearing house was 
refused by the drawee and returned to the presenting bank, which 
refunded the money received through the clearing house to cover 
the check, the reason assigned by the drawee for the rejection of 
the check was based upon a mistake of fact. The court held there 
had been no payment of the check, and in discussing the question of 
the mistake in rejecting the check said: 


‘The mistake was quite irrelevant. Had the National Park Bank 
refused to honor the check willfully and for no reason whatever, no 
liability would have attached to it; the payee can sue only the 
drawer, and the drawer must look to the drawee.”’ 


The fact that the presenting bank, upon receiving the rejected 
check, issued its own check to the drawee by way of reclamation, 
thus in form making a ‘‘repayment,’’ instead of changing the clear- 
ing house entries, was also held an immaterial factor in the deter- 
mination of whether or not there had ever been an actual payment. 
Upon this phase of the case the court said: 


*‘In form that was a repayment, but it was not such in its whole 
setting; it was only to avoid garbling the original entries and the 
footings, and so confusing the bookkeeping.’’ 


The clearing house settlement between the banks is only a tenta- 
tive arrangement of balances for the facilitation of business, and 
the refunding of money or credit received in the course of such a 
preliminary settlement is no more than a step in the correction of 
errors in bookkeeping, temporarily tolerated in the interests of ex- 
pedition. 

The undisputed facts of the present case further reveal that, as 
previously stated, on the afternoon of March 14, ‘‘some one’’ in the 
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Bank of Italy told a clerk of the Wells Fargo Bank, over the tele- 
phone, to return the rejected checks to the Bank of Italy by mes- 
senger, and it is upon this point that appellant relies in support of 
the contention that the checks were, from that time, considered as 
paid by both banks. The answer to this argument is ‘to be found in 
the following statement, quoted from appellant’s own brief: 


‘‘Had the messenger of the Bank of Italy tarried a few moments 
longer at the Wells Fargo Nevada National Bank, and had the 
checks been given back to him pursuant to instructions, there would 
have been no litigation before this court.’’ 


It is possible that in the meantime additional deposits had been 
made by the drawer of the checks, and that, therefore, had the 
checks been returned by messenger, they would have been paid on 
the afternoon of March 14, ‘but the difficulty with appellant’s posi- 
tion is that nothing of the sort ever happened. Upon hearing that 
the messenger had departed from the Wells Fargo Bank, no arrange- 
ment was made for the immediate return of the checks to the Bank 
of Italy, or for their immediate cancellation or acceptance. The di- 
rection was given to ‘‘put them through the clearing house again’’. 
It may be that, upon learning that the messenger had departed, the 
person in the Bank of Italy thought that the clearing house would 
provide the most convenient method for returning the checks, and 
that at that time there was no doubt but that the Wells Fargo Bank 
was entitled to receive payment. On the other hand, it is equally 
possible that, upon second thought, the said person deemed it more 
advisable that the defendant bank should have an opportunity to re- 
examine the checks in question. All this, however, is a matter of 
mere conjecture, and the rights of the present parties must be deter- 
mined by what was actually done. The direction given, while it 
amounted to an abandonment for the time being of the reason as- 
signed for the refusal to honor the checks, did not constitute an 
agreement to pay aside from the fact that the acceptance of a check 
must be in writing (Civ. Code, $§ 3265a, 3213), nor did it amount to 
actual payment. It left matters where they were before the clearing 
house transaction of March 14, and required a new presentation for 
payment, a new temporary adjustment of balances and a reconsid- 
eration of the checks by the defendant bank. Before the time for 
reconsideration arrived, a different or a new reason might be and 
was, in fact, found for the rejection of the checks, namely, the death 
of the drawer. The second rejection was promptly made, and the 
checks were not taken up and canceled until a considerable interval 
after knowledge of the death of the drawer. 

There are other indications that the Bank of Italy did not cor- 
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sider that these checks had been paid on March 14. At the close of 
banking hours on March 14, there was, due to additional deposits on 
that afternoon, a balance on hand in Sneider’s account which more 
than covered the amount of the checks in question. After the di- 
rection to the Wells Fargo Bank to return the checks in question 
through the clearing house, the defendant bank did not then and 
there debit them to Sneider’s account, but, on the contrary, on the 
ensuing morning paid and honored other checks of Sneider’s to the 
amount of $939, thereby so depleting his balance as to leave insuffi- 
cient funds to meet the two checks being presented through the 
clearing house. This fact militates strongly against appellant’s con- 
tention to the effect that the checks in question were paid as be- 
tween the banks, conversationally or otherwise, on March 14. 

The facts of the ease show that there was no payment of the two 
$600 checks prior to March 15, 1918, and the trial court was there- 
fore correct in holding that the plaintiff is entitled to recover the 
balance to the credit of Sneider without deducting the amount of 
the two checks. 

The judgment is affirmed. 


PAYMENT OF CERTIFIED CHECK ON FORGED 
INDORSEMENT 


State Bank of Chicago v. Mid-City Trust & Savings Bank, Supreme 
Court of Illinois. 129 N. E. Rep. 498. 


A depositor in the plaintiff bank drew a check for $2,060, 
payable to the order of James Glen. The check was mailed, by 
mistake, to another James Glen, son of the payee, who lived in 
a different part of the same city. The latter presented the check 
at the drawee bank and had it certified. He then forged the 
payee’s indorsement and deposited the check in the defendant 
bank, by which it was collected. The drawee bank brought action 
against the defendant bank, to which it had paid the money on 
the check, on the theory, as alleged in the complaint, that the 
certification had made it liable to the payee. It was held thai 
the certification, having been made at the instance of a person 
who was not a party to the check, was invalid and of no effect. 
There being no liability on the part of the drawee to the payee, 
by reason of the certification, the drawee was, therefore, not en- 
titled to recover from the defendant on a complaint, which al- 
NOTE—For cuaiter Guiteteen see Banking Law Journal Digest (Second 

Edition) § 194. 
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leged the certification as an essential element of its right to re- 
cover. y 


Error to First Branch Appellate Court, First District, on Ap- 
peal from Cireuit Court, Cook County: Frank Johnston, Jr., Judge. 

Action of assumpsit by the State Bank of Chicago against the 
Mid-City Trust & Savings Bank. A judgment for plaintiff was at- 
firmed on appeal to the Appellate Court, and defendant brings cer- 
tiorari. Reversed and remanded. 

Gustav E. Beerly, of Chicago (Ellis S. Chesbrough, of Chicago, 
of eounsel), for plaintiff in error. 

T. F. Monahan and George E. Fink, both of Chicago, for defend- 
ant in error. 

DUNN, J.—The Appellate Court having affirmed a judgment of 
the cireuit court of Cook County for $2,276.30 recovered by the 
State Bank of Chicago against the Mid-City Trust & Savings Bank, 
‘a writ of certiorari was awarded upon the petition of the latter 
bank to review the record. 

Samuel J. Lumbard, a lawyer, who was a depositor in the State 
Bank of Chicago, drew a check on August 10, 1916, for $2,060, pay- 
able to James Glen, who had been his client for several years, and 
who lived at 4027 Gladys avenue. The check was presented by 
somebody, neither the maker nor the payee, to the State Bank, and 
was stamped: 


**Accepted for $2,060, August 12, 1916, payable through Chicago 
Clearing House, when properly indorsed.’’ 


This acceptance was signed by the paying teller of the State 
Bank. The check was deposited in the Mid-City Trust & Savings 
Bank by James Glen, who was a depositor in that bank and lived 
at 2214 West Van Buren street, and who indorsed the check. He 
was a son of James Glen, the payee. The Mid-City Trust & Savings 
Bank indorsed the check to the First National Bank of Chicago, and 
on August 15 it was paid through the clearing house by the State 
Bank, which charged it to Lumbard’s account. Lumbard received 
the canceled check from the bank on September. 3 or 4, together 
with his August statement, and on September 9 Edward Glen, a son 
of his client, came to his office and inquired if the money represent- 
ed by the check had been paid to Lumbard. Lumbard said it had 
been paid and that he had sent a check to Edward’s father. The 
cheek was shown to Edward, who said that the indorsement was not 
his father’s signature. Lumbard immediately took the check to the 
State Bank and told the cashier that the indorsement was not that 
of the payee. The cashier telephoned the Mid-City Trust & Savings 
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Bank, and notified it that the State Bank claimed the indorsement 
was a forgery and expected the Mid-City Trust & Savings Bank to 
make it good. This was about 12 o’clock on Saturday, at which 
hour the bank closed. On Monday, Sept. 11, in accordance with the 
customary procedure in such cases, an affidavit of James Glen, the 
payee of the check, was made, stating that the indorsement was 
not his signature, and was not authorized by him, but was a forgery, 
and that he had not received all or any of the money stated in the 
check. The affidavit, with the check attached, was delivered to the 
Mid-City: Trust & Savings Bank, which on Sept. 23 returned the 
same to the State Bank. refusing to reimburse it, but agreeing to 
make defense if any action was brought against the State Bank by 
the maker of the check. Thereupon the State Bank brought an 
action of assumpsit against the Mid-City Trust & Savings Bank and 
recovered the judgment in question. 

The declaration consisted of two counts, in each of which it was 
alleged that the plaintiff on August 12, 1916, accepted the check 
and thereby became liable to pay to the legal owner the amount of 
the check. On the trial Lumbard testified that after writing the 
check he handed it to one of his stenographers and told her to send 
it to James Glen, and that was the last he saw of it until it came 
back through the bank; that the stenographer had written several 
letters before to James Glen, and he did not tell her the address. 
The defendant offered to prove that Lumbard inclosed the check on 
August 10 in a letter addressed to James Glen, and mailed it to 
James Glen at 2214 West Van Buren street, where James Glen, the 
son of the payee, resided, and that James Glen, the son, deposited 
the check on August 12 with the Mid-City Trust & Savings Bank; 
but the court refused to admit the evidence, on the ground that 
Lumbard’s negligence could not be charged against the State Bank. 
A motion by the defendant to instruct the jury to return a verdict 
in its favor was denied. The contention of the plaintiff in error is 
that the court erred in refusing to admit the offered evidence and 
in denying the motion to direct the verdict. 

On the question of directing the verdict the plaintiff in error 
contends that the evidence does not show an acceptance of the 
check which created a liability of the defendant in error to the 
payee. Though the acceptance was in writing, it was not requested 
by or known to the payee. The check never was delivered to the 
payee or came into his possession. He never saw it or knew of it 
until it had been presented, paid, canceled and returned to the 
maker. Though his name was used he was a stranger to the whole 
transaction, and neither acquired any right nor incurred any lia- 
bility by reason of it. When the holder of a check procures it to be 
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accepted or certified, the drawer and all indorsers are discharged 
from liability thereon. Negotiable Instruments Act, § 187 (Hurd’s 
Rev. St. 1919, ec. 98, § 205). The act in this respect merely declares 
the law as it previously was. Metropolitan Nat. Bank v. Jones, 
137 Ill. 634, 27 N. E. 533, 12 L. R. A. 492, 31 Am. St. Rep. 403. The 
parties to a check are the drawer, the payee, and the drawee, and 
the liability of each is fixed by law. The acceptance or certification 
of a check by the drawee after it is issued changes the rights of the 
party by releasing the drawer; the drawee becoming alone liable 
for the payment. Therefore an acceptance stamped on the face of 
a check, as in this case, without the consent or the knowledge of the 
drawer or the payee, was of no effect. A drawee cannot change the 
contract of the other parties to a check, or affect their iiabilities on 
the instrument, without their consent or knowledge. The purported 
acceptance did not change the relations of the parties to the check, 
or make the defendant in error liable to James Glen. Whateves 
question of estoppel may arise in case of possible circumstances 
which do not exist need not be considered. It is sufficient that the 
rights of the parties to this check were not affected by the stamp- 
ing of the acceptance upon its face. 

The defendant in error contends that the payment of the check 
shows acceptance by the bank, urging that there can be no mvre 
definite act by the bank upon which a check has been drawn, show- 
ing acceptance, than the payment of the check. Section 184 of the 
Negotiable Instruments Act (Section 202) provides that the provi- 
sions of the act applicable to bills of exchange apply to a check, and 
Section 131 (Section 149) that the acceptance of a bill must be in 
writing signed by the drawee. Payment is the final act which ex- 
tinguishes a bill. Acceptance is a promise to pay in the future and 
continues the life of the bill. It was held that payment of a check 
upon a forged indorsement did not operate as an acceptance in 
favor of the true owner in First Nat. Bank v. Whitman, 94 U. S. 343, 
24 L. Ed. 229. The contrary was held in Pickle v. Muse, 88 Tenn. 
380, 12 S. W. 919, 7 L. R. A. 93, 17 Am. St. Rep. 900, and Seventh 
Nat. Bank v. Cook, 73 Pa. 483, 13 Am. Rep. 751, at a time when 
the Negotiable Instruments Act was not in force in those states. The 
opinion of the Supreme Court of the United States seems more 
logical and the provisions of the Negotiable Instruments Act now 
require an acceptance to be in writing. Under this statute the pay- 
ment of a check on a forged indorsement, stamping it ‘‘paid,’’ and 
charging it to the account of the drawer do not constitute an ac- 
eeptance of the check or create a liability of the bank to the true 
holder or the payee. Elyria Savings & Banking Co. v. Walker Bin 
Co., 92 Ohio St. 406, 111 N. E. 147, L. R. A. 1916D, 433, Ann. Cas. 
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1917D, 1055; Baltimore & Ohio Railroad Co. v. First Nat. Bank, 102 
Va. 753, 47 S. E. 837. 

The acceptance of the check was an essential element of the 
cause of action stated in the declaration. If all the allegations in 
regard to the acceptance of the check were stricken from the decla- 
ration, it would still state a cause of action against the defendant: 
for it would show a liability of the defendant in error to the maker 
of the check; but it would be a different and inconsistent cause of 
action, based upon a different state of facts and a different liability 
and subject to different defenses. The defendant in error could not 
be liable to both the maker and the payee of the check. If the ac- 
ceptance of the check had been made at the request of the payee, it 
would have made the bank liable to the payee. Since it was not 
made at the request of the payee, it was of no effect as to him, and 
the liability of the bank to the drawer was not affected by it. The 
legal effect of the declaration was to deny the liability to Lumbard, 
the drawer, and aver a liability to James Glen, the payee. Since 
there was no proof of such liability, the court should have sustained 
the motion to direct a verdict for defendant. 

The judgments of the Appellate Court and the circuit court will 
be reversed, and the cause will be remanded to the circuit court for 
a new trial. 

Reversed and remanded. 


BANK NOT ENTITLED TO BENEFIT OF COL- 
LATERAL PLEDGED WITH IT 


Boulter v. Joliet National Bank, Supreme Court of Illinois. 129 
N. E. Rep. 513. 


The plaintiff signed a note jointly with her father, which was 
discounted by the defendant bank. With her consent, the father 
delivered to the bank, shares of stock belonging to the plaintiff 
as security for the payment of the note. The bank knew that 
the plaintiff was the owner of the stock. After the note fell 
due, the father made a payment on it, and gave a renewal note 
for the balance, signed by himself alone, again pledging the 
stock as security. He showed the plaintiff the canceled original 
note and told her that it had been paid. He also told her that 
he had left the stock certificate at the bank for safe-keeping. 
When she discovered that the bank was holding the stock as 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 908. 
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security, she demanded its return. The bank refused and sold 
the stock at public sale. In an action which she subsequently 
brought against the bank, it was held that the bank had no 
rights in the stock as pledgee. When the original note for 
which the stock was pledged was paid, it was the bank’s duty 
to return the stock to the plaintiff upon demand. 


Appeal from Appellate Court, Second District, on Appeal from 
Will County Court; George J. Cowing, Judge. 

Trover by Elva M. Boulter against the Joliet National Bank. 
Judgment for plaintiff was affirmed by the Appellate Court, and 
defendant appeals. Affirmed. 

Garnsey, Wood & Lennon, of Joliet (John H. Garnsey and Ed- 
ward C. Hall, both of Joliet, of counsel), for appellant. 

Bulkley, More & Tallmadge, of Chicago, and Murphy & An- 
derson, of Joliet, for appellee. 

DUNN, J.—In an action of trover against the Joliet National 
Bank, in the Will County Cireuit Court, Elva M. Boulter recovered 
a judgment for $550, which the Appellate Court affirmed. A cer- 
tificate of importance was granted, and the bank has appealed. 

Elva M. Boulter was a telephone operator, living with her father, 
John Boulter, and her mother and brother, in Chicago. She owned 
five shares of stock in the Gerlach-Barklow Company of Joliet, of 
the par value of $100 each. She signed a note with her father for 
$300, dated November 23, 1914, payable to the appellant three 
months after date, which recited that the makers of the note ‘‘have 
deposited, delivered and assigned to said bank the following named 
securities: One certificate No. 252 for five shares of the preferred 
capital stock of the Gerlach-Barklow Company of Joliet, Ill., of 
which Elva M. Boulter is the owner.’’ At the same time she in- 
dorsed the certificate of stock in blank and gave it to her father. 
He was a reporter for the Bradstreet commercial agency and a 
frequent caller at the Joliet National Bank, where he had a check- 
ing account. The bank discounted the note for him. When it be- 
came due it was not paid, and remained overdue for @ year. On 
Feb. 23, 1916, he paid $100 on the note, and gave his individual 
note for the remainder, $200, due three months after date, with 7 
per cent. interest after due, and at the same time again pledged 
the stock as collateral as in the former note, saying that he was 
then the owner of the stock. The bank canceled the original note 
by stamping on its face, ‘‘Paid Feb. 23, 1916."’ Boulter showed 
the canceled note to his daughter, and told her he had paid it. She 
asked him to bring the stock certificate to her, and he told her he 
would, but he did not. She knew ‘it was at the Joliet National 
Bank, but did not know that the bank was holding it as security, for 
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her father told her he had left it there for safe-keeping. On April 
13, 1916, he gave the bank another note for $100, due in three 
months for which he also pledged the stock. There was no commu- 
nication between the appellant and the appellee until the receipt of 
a letter from the bank dated January 16, 1917, by the appellee’s 
mother, addressed to Emma Boulter, asking her if she had 
heard from Boulter yet. The appellee answered this letter on 
January 28, saying that nothing had been heard from Boulter 
since Christmas Day, asking the return of the stock certifi- 
eate belonging to her which he had left in the care of the bank, 
and ineclosing postage. The bank replied, saying that it held 
the stock as collateral for money furnished to Boulter, upon 
payment of which it would be glad to return the certificate. The 
next day the appellee wrote, demanding the return of the stock 
without delay, but the bank refused to return it, and on April 21, 
1917, sold it at publie sale for $500. 

The pledge of the stock created a lien for the amount of the 
$300 note until the debt was paid or the lien was otherwise dis- 
charged. The giving of a promissory note in renewal of another does 
not, of itself, operate as a satisfaction of the original note. Whether 
it does so or not is a question of fact for the determination of a 
jury, and depends upon the intentions of the parties. If it is made 
and accepted for such purpose, the former note is satisfied. Belle- 
ville Savings Bank v. Bernman, 124 Til. 200, 16 N. E. 210; Jansen v. 
Grimshaw, 125 Ill. 468, 17 N. E. 850. 

It is insisted that the court erred in instructing the jury that— 


“If you believe from the evidence that it was the intention of 
the parties to the original note introduced in evidence in this case 
that the cancellation of such note and the taking of a new note by 
the bank signed by John Boulter was intended as a release and 
discharge of Elva M. Boulter from her obligation on the original 
note, then you should find the issues in this case for the plaintiff.’’ 


Section 118 of the Negotiable Instruments Act (Hurd’s Rev. St. 
1919, e. 98, § 136) provides that a negotiable instrument is dis- 
charged by the intentional cancellation thereof by the holder. In 
Fairbanks v. Merchants Nat. Bank, 132 Ill. 120, 22 N. E. 524, it was 
held that the mere renewal of notes for which shares of stock had 
been pledged would not release the pledge of the stock, yet the fact 
that in addition to the making of a new néte and the surrender of 
the old a new pledge of the stock and a new contract of pledge 
were made and substituted for the old afforded prima facie evidence 
that the old note was paid and the collateral security released. 
There was evidence at least tending to show an intention to release 
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Elva M. Boulter from her obligation on the original note, which 
justified the giving of the instruction. 

It is argued, however, that even if it was the intention to release 
the appellee from the note, the extension of a note does not always 
release the collateral security, and that this was an element in the 
ease which should have been considered by the jury. There is ne 
theory on which it can be said that the appellee would be released 
from liability on the note and her stock which is pledged as secu. 
rity held. The only contract by which any lien on the stock was 
created was the note for $300, the same contract which created the 
personal liability of the appellee. If that contract was discharged, 
all liability, whether of the appellee or of the property pledged as 
security, was gone. The contract of the appellee and the contract by 
which her stock was bound were the same. There is no difference as 
to the personal liability of the appellee on the note and the lien on 
*the stock for its payment. Price v. Dime Savings Bank, 124 Ill. 317, 
15 N. E. 754, 7 Am. St. Rep. 367. 

The instruction in regard to interest is erroneous, but the error 
is against the appellee. It directs the jury, in case of a verdict for 
the plaintiff, to compute interest from the date of the sale of the 
stock. The rule is that under the law she was entitled to interest 
from the time of the conversion, and the evidence of a demand of 
the stock and its refusal in January was evidence of a conversion 
of the stock three months before the sale. ‘The appellant has no 
cause, therefore, to complain of this instruction. 

The court refused an instruction asked by the appellant in regard 
to the meaning of conversion and the evidence by which it may be 
proved. It was not error to refuse the instruction. There was no 
dispute in the evidence in regard to the conversion. The only ques- 
tion was as to the effect of the giving of the new note. 

Another instruction which was refused and of which complaint 
is made submitted to the jury the legal question whether the ap- 
pellee, by permitting John Boulter to negotiate a loan and turning 
over to him security to be used as collateral, created him an agent. 
and if, by permitting the collateral security to remain in the pos: 
session of the bank without objection made to the bank and know- 
ing it was in the possession of the bank, she ratified the acts of her 
agent. It would therefore have been erroneous to give it. 

It is insisted that the appellee did not have such right of pos- 
session or ownership of the stock as would enable her to maintain 
trover. She was the absolute owner of the certificate, as the appel- 
lant knew by the statement in the writing by which it had been 
pledged to the bank and came to the bank’s possession. There is 
no evidence that her father ever became the owner of it. Tis state- 
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ment to the bank in her absence is not evidence against her. When 
the note for which the stock was pledged was satisfied, the bank 
had no right to hold the stock longer, and it was its duty, upon 
demand, to surrender it to the owner. The appellee was that owner, 
and was entitled to the immediate possession of the stock, and this 
is sufficient to maintain trover. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 


AUTHORITY OF TREASURER OF ASSOCIA- 
TION TO DRAW CHECKS 


Madeiran Alliance Protective Association v. Lowell Trust Co., 
Supreme Judicial Court of Mass., 129 N. E. Rep. 440. 


The treasurer of a protective association opened an account 
with the defendant trust company. After his term of office ex- 
pired, his successor continued the account and, for about a year, 
drew checks against it without objection on the part of the asso- 
ciation. On one occasion, he informed the bank that he wished 
to withdraw $600 and deposit it in a savings bank, where it 
would draw interest. A counter check was handed to him, which 
he filled out, and the money was thereupon paid to him. It was 
held that, under these circumstances, the bank was justified in 
making the payment, and was not liable to the association. The 
fact that the check was not drawn on the regular form used by 
the association, was immaterial. 


Case Reserved and Report from Superior Court, Middlesex 
County; Henry A. King, Judge. 

Action by thhe Madeiran Alliance Protective Association against 
the Lowell Trust Company. On reservation and report to the Su- 
preme_Judicial Court. Judgment ordered for defendant. 

Francis A. Nicolls, of Boston, for plaintiff. 

J. J. & W. A. Hogan, of Lowell, for defendant. 


DE COURCY, J.—One John S. Pitta, treasurer of the plaintiff. 
on February 2, 1914, deposited money of the association with the 
defendant, stating that he desired to draw checks against the same. 
On the signature card he wrote the name of the plaintiff as ‘‘M. A. 
P. Association’’; and the ‘‘duly authorized signatures, which you 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §284. 
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will recognize in the payment of funds or the transaction of other 
business on our account,’’ was stated to be ‘‘John S. Pitta, Treas.”’ 
During the following eleven months many checks were drawn 
against this account. Eight of these were signed ‘‘M. A. P. Asso- 
ciation, John S. Pitta, Treasurer’’; and twenty-three others were 
drawn by said John S. Pitta, treasurer. About January 3, 1915, one 
Leonard A. Correa Azevedo was elected treasurer of the plaintiff 
association, and informed the defendant that he desired to keep an 
account in the bank in the same way that it had been kept by his 
predecessor. A similar signature card was filled out and signed; 
Azevedo writing the name ‘‘Madeiran Alliance Protective Ass’n,’’ and, 
as the duly authorized signature in the payment of funds on the 
plaintiff's account, *‘Leonard A. Correa Azevedo, Treasurer.’’ On Jan- 
uary' 11, 1915, a check was drawn against the account signed 
‘*Madeiran Alliance Protective Ass’n, by Leonard A. C. Azevedo,”’ 
and it was duly honored. On January 22, 1915, Azevedo went to 
the defendant’s place of business, and informed the teller that he 
wished to draw out $600 of the money deposited by him, in order to 
place it in a savings bank, where it would draw interest. A counter 
check was handed to him filled out for $600, and made payable to 
‘‘eash.’’ It was signed ‘‘Leonard A. Correa Azevedo Thesoureiro M. 
Associosao,’” which admittedly stands for Treasurer Madeiran Asso- 
ciation. The money was paid to Azevedo, and charged against the 
account of the plaintiff. This action is brought to recover $600 
‘*for money received by the defendant for the plaintiff’s use.’’ 

Azevedo, who deposited and drew the plaintiff’s money, was in 
fact the duly elected and acting treasurer of the association. When 
the account was opened the defendant was directed to recognize 
‘‘Leonard A. Correa Azevedo, treasurer,’’ as the duly authorized 
signature in the payment of funds on the plaintiff’s account. The 
plaintiff never notified the bank of any limitation, by by-law or 
otherwise, on the treasurer’s authority to draw the money which he 
deposited. On the contrary, for about a year checks had been 
drawn upon the plaintiff’s account by the former treasurer, Pitta, 
and by Azevedo; and all had been paid without any objection on 
the part of the association. The defendant was justified in assum- 
ing that the treasurer Azevedo was authorized to draw checks 
against the account of the plaintiff. Horgan v. Morgan, 233 Mass. 
381, 385, 124 N. E. 32, and eases cited. 

It is urged that the counter check as drawn was not in form 
the check of the plaintiff. The signature thereon indicated that 
Azevedo was signing as treasurer and on behalf of the Madeiran 
Association. Under the negotiable instrument law (R. L. ec. 73, § 





THE BANKING LAW JOURNAL 199 


37), it would not bind him personally if he was duly authorized to 
sign checks for the association, and intended to exercise the authori- 
ty at this time. Jump v. Sparling, 218 Mass. 324, 105 N. E. 878; 
Carpenter v. Farnsworth, 106 Mass. 561, 8 Am. Rep. 360. It is 
agreed that the defendant, ‘‘up to and including said January 22, 
1915, had had no notice either written or oral from the plaintiff or 
any person acting for it, as to how its checks were to be signed, 
drawn or paid, other than from the aforesaid John S. Pitta and 
Leonard A. Correa Azevedo.’’ The signature to the counter check 
complied with the instructions given by Azevedo on the ‘‘signature 
eard’’ with the words ‘‘M. Associosao’’ added. As already appears, 
no particular form of signature, had been adopted; some checks 
being signed ‘‘M. A. P. Association, John S. Pitta, Treasurer,”’ 
others ‘‘John S. Pitta, Treasurer,’’ and one ‘‘Madeiran Alliance Pro- 
tective Ass’n, by Leonard A. C. Azevedo.’’ There were no sus- 
picious circumstances about the payment of the $600 check to put 
the defendant on inquiry. It was drawn by the treasurer, and the 
money was paid to him in person. His purpose, as stated, was a 
reasonable ‘one. Whether he actually carried out that purpose is 
not disclosed. In short, the plaintiff has failed to show in the 
agreed statement of facts that the defendant violated its duty as 
debtor to the plaintiff in paying the $600 on January 22, 1915, to 
the treasurer of the association. 

This conclusion renders it unnecessary to consider St. 1912, ¢. 
277, § 1, with reference to the plaintiff’s failure to notify the de- 
fendant within a year that the check was drawn without ‘authority. 
In accordance with the report judgment is to be entered for the 
defendant. 

So ordered. 


BANK ALLOWED TO RECOVER ON CHECK AS 
HOLDER IN DUE COURSE 


East Lansing State Bank v. Keil, Supreme Court of Michigan. 180 
N. W. Rep. 347. 


The defendant drew a check and delivered it in payment for a 
horse, which he bought at an auction. The horse was warranted to 
be sound by the auctioneer. The payee of the check cashed it at 
the plaintiff bank. Upon discovering that the horse was not 
sound, as warranted, the drawer stopped payment, and the plain- 
tiff bank brought this action against the drawer. It was held 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 412. 
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that the bank was entitled to recover, notwithstanding that the 
cashier of the plaintiff bank, who had acted as clerk at the auc- 
tion, had knowledge that the horse had been warranted sound, it 
not appearing that the cashier had knowledge that the horse was 
not in fact sound. 


Action by the East Lansing State Bank against Edward A. Keil. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Francis J. Shields, of Howell, and Thomas, Shields & Silsbee, of 
Lansing, for appellant. 

C. W. & W.S. Foster, of Lansing, for appellee. 

CLARK, J.—C. E. Chivington of Ohio sold several horses at a 
public auction in Lansing. He was assisted by an auctioneer and by 
Mr. Nash, cashier of the plaintiff bank, who acted as clerk of the 
auction and who was paid by Chivington for the service. 

Both Chivington and the auctioneer made general and public 
statements warranting the horses to be sound. These statements 
were heard by the cashier. Defendant purchased a horse at the 
sale for which he gave his personal check payable to Chivington and 
drawn on the Farmers’ State Bank of Webberville, Mich. Two days 
later defendant’s check, with others arising from the auction, was 
negotiated by Chivington to the plaintiff, from whom Chivington 
received therefor a certificate of deposit for the full amount of the 
checks. Chivington promptly cashed the certificate. Defendant 
learning, as he claims, that the horse purchased by him was not 
sound, and not knowing the whereabouts of Chivington, stopped 
payment on his check. Plaintiff sent the check through the regu- 
lar channels for collection and payment was refused, and plaintiff 
was then, and not until then, informed of defendant’s claim. The 
check was then sent directly to the Webberville bank for collection 
and payment was again refused. Suit was commenced in justice’s 
court by plaintiff against the defendant to recover the amount due 
on the check. Plaintiff had judgment. Defendant appealed. Upon 
trial without a jury plaintiff had judgment in the circuit court, 
which judgment defendant reviews here upon writ of error. 

Defendant contends: 


‘*(1) That the check drawn by defendant was not negotiable 
paper. 

‘*(2) That if said check was negotiable, the fact that Mr. Nash, 
the plaintiff bank’s cashier, was clerk and agent of Mr. Chivingtor 
at the auction sale, places the plaintiff in a position, on account of 
Nash’s relationship as clerk and agent, where it cannot claim the 
rights of a bona fide purchaser of the check.’’ 

Claiming that the check was not negotiable paper, defendant’s 
counsel cite Section 6230, Comp. Laws 1915: 


**A check of itself does not operate as an assignment of any part 
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of the funds to the credit of the drawer with the bank, and the bank 
is not liable to the holder unless and until it accepts or certifies the 
check.’”’ 

Of this section the trial court correctly said: 


‘*The section quoted would have some applicability if the suit 
here had been brought against the bank upon which the check was 
drawn instead of against the defendant, the drawer of the check.”’ 

Section 6226, Comp. Laws, 1915, defines a check: 

‘*A check is a bill of exchange drawn on a bank, payable on de- 
mand.’’ 

The check in question was negotiable, possessing requirements of 
negotiability provided by Section 6042, Comp. Laws 1915: 

‘An instrument, to be negotiable, must conform to the following 
requirements: First, it must be in writing and signed by the maker 
or drawer; second, it must contain an unconditional promise or 
order to pay a certain sum of money; third, it must be payable on 
demand or at a fixed or determinable future time; fourth, it must 
be payable to order or to bearer; and fifth, where the instrument is 
addressed to a drawee, he must be named or otherwise indicated 
therein with reasonable certainty.”’ 

To support the second contention counsel for defendant say that, 
the cashier having knowledge of the warranty and having acted at 
Chivington’s request as his agent as clerk of the auction, the plain- 
tiff, because of such knowledge and because of such agency must be 
held to have had constructive notice of the claimed fraud and 
breach of warranty. 

With this we do not agree. Assuming that a fraud was perpe- 
trated upon the defendant by Chivington the cashier of plaintiff 
bank was not a party thereto or cognizant thereof. Nor is the posi- 
tion of plaintiff in this case in any way affected by the mere fact 
that its cashier performed the simple duties of a clerk of the auc- 
tion. The cashier had knowledge of the warranty,-but mere knowl- 
edge and notice of a warranty are not equivalent to knowledge and 
notice of fraud in the warranty or of breach of same. 

‘‘A span of mares were sold at auction under a warranty that 
they were with foal. The purchaser gave his promissory note in 
payment, and it was purchased by a person who acted as clerk at 
the sale, in good faith and before maturity and for value, with 
knowledge of the warranty, but without notice or knowledge of its 
breach; and it is held that such breach could not be set up as a 
defense in a suit by such purchaser on the note.’’ Miller v. Otta- 
way, 81 Mich. 196 (quoting from syllabus), 45 N. W. 665, 8 L. R. A. 
428, 21 Am. St. Rep. 513. 

‘Tt has often been said that a negotiable promissory note is @ 
courier without luggage whose face is its own passport. To such ex- 
tent do notes of this character enter into and form a substantial part 
of the very life of the commercial world that the law has always 
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been solicitious to exclude any rules calculated to hinder their free 
circulation and exchange. By the act of executing such an instru- 
ment, the maker is held to have intended that it may enter the chan- 
nels of trade and pass from hand to hand unincumbered by any de- 
fense not known to exist when the transfer is made. The rule is 
concisely stated in 3 Ruling Case Law, 1067, as follows: ‘The 
courts universally hold that knowledge that a note was given in 
consideration of the executory agreement or contract of the payee 
which has not been performed will not deprive the indorsee of the 
character of a holder in due course, unless he also has notice of the 
breach of that agreement or contract. So knowledge of a warranty 
on a sale in which a note was given is held not to affect the rights 
of a purchaser of the note for value before maturity, if he had no 
knowledge of the breach of the warranty. Miller v. Ottaway, 31 
Mich. 196, 45 N. W. 665, 8 L. R. A. 428, 21 Am. St. Rep. 513; Jen- 
nings v. Todd, 118 Mo. 296, 24 S. W. 148, 40 Am. St. Rep. 373; 
Rublee v. Davis, 33 Neb. 779, 51 N. W. 135, 29 Am. St. Rep. 509; 
Siegel, Cooper & Co. v. Chicago Trust & Savings Bank, 131 Ill. 569, 
23 N. E. 417, 7 L. R. A. 537, 19 Am. St. Rep. 51; United States Nat. 
Bank v. Floss, 38 Or. 68, 62 Pae. 751, 84 Am. St. Rep. 752; 8 Corpus 
Juris, 509." Baker State Bank v. Grant et al., 54 Mont. 9, 166 
Pac. 28.’’ 

In Hakes v. Thayer, 165 Mich. 487, 131 N. W. 178, Justice Stone 
cited several instructive cases and delivering the opinion of the 
court said: 


‘*A failure of the consideration in whole or in part after a bona 
fide transfer does not affect the character of the purchaser, although 
he had full knowledge of the original consideration for which the 
note was given. There is no evidence of notice, or knowledge of the 
breach of this contract, in so far as the failure of the horse to com- 
ply with the warranty is concerned, before the transfer of these 
notes. The purchaser of notes may have knowledge of a collateral 
agreement, but is not obliged to inquire whether the seller has per- 
formed his agreement, or will be able to perform the agreement into 
which he has entered.’’ 


Of the check the plaintiff was a holder in due course. See Sec- 
tion 6093, Comp. Laws 1915. 
The judgment is affirmed. 


MAKER OF NOTE DELIVERED TO BANK FOR 
PRESIDENT’S ACCOMMODATION LIABLE 


Northern Bank & Trust Co. v. Coffin, Supreme Court of Washington. 
194 Pac. Rep. 404. 


This is an action by the plaintiff bank on a $2,000 note, pay- 
able to it, and signed by the defendant. The defendant signed 
the note at the request of the president of the bank. At the same 
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time, the president signed a note for $2,000 which he delivered to 
the defendant. The defendant received a credit for $2,000 as a 
depositor of the bank, and drew his check for that amount pay- 
able to cash, which check he delivered to the president. The pres- 
ident and the bank differed in their testimony as to the circum- 
stances leading up to this transaction. According to the defend- 
ant it was a loan to the bank of $2,000 for a period of ten days. 
According to the testimony of the president, the loan was made 
to him, and not to the bank. In an action by the bank on the 
note, it was held that the defendant, in effect, borrowed $2,000 
from the bank on his promissory note, and loaned it to the 
bank’s president. The bank was held entitled to recover on the 
note. 


Appeal from Superior Court, King County; J. T. Ronald, Judge. 

Action by the Northern Bank & Trust Company, by Louis H. 
Moore, State Bank Examiner, against Clement B. Coffin and wife. 
From a judgment for plaintiff, defendants appeal. Affirmed. 

C. A. Riddle, of Seattle, for appellants. 

D. E. Twitchell, of Seattle, for respondent. 


PARKER, J.—This is an action upon a promissory note executed 
and delivered by the defendant Coffin to the Northern Bank & Trust 
Company on July 27, 1916, payable 10 days after date, for the sum 
of $2,000, with 8 per cent. interest thereon until paid. The action 


was commenced and prosecuted by the state bank examiner, who has 
charge of the affairs of the bank because of its insolvency. A trial 
in the superior court without a jury resulted in findings and judg- 
ment awarding to the plaintiff recovery as prayed for, from which 
the defendants have appealed to this court. 

The making of the note by appellant and that he has not paid it 
is admitted by him. He sets up as an affirmative defense, in sub- 
stance, that the note was given without consideration and with the 
express oral understanding had at the time of its execution between 
him and Mr. Collier, the president of the bank, that he should 
never be held liable for the payment of the note. Appellant is in the 
jewelry business, in which he has been engaged in the city of 
Seattle for many years. Evidently he is a merchant of good busi- 
ness capacity. At the time of executing the note in question his 
store was situated next door to the Northern Bank & Trust Com- 
pany. He had done his banking business with that bank for many 
years, not only as a depositor, but also as a borrower, and at the time 
of the execution of the note here in question he was indebted to the 
bank $3,400. He had always been a good and reliable customer of 
the bank, never being in default in any of his obligations to it. He 
was, in a business way, somewhat intimately acquainted with Col- 
lier, the president of the bank, though it cannot be said that such 
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acquaintance was other than of a purely business nature. Each 
seems to have then had rather a high regard for the business integ- 
rity and ability of the other. Appellant’s version of the transaction 
of which the making of the note in question was a part is testified 
to by him as follows: 

**Q. What date was it you were called? A. The 26th, and he 
asked me to come in and he wanted to talk to me. I said, ‘Impor- 
tant, Mr. Collier?’ ‘Well,’ he said, ‘come in; it is important.’ And 
I said, ‘All right,’ and so I went in and we had a conversation, and 
he told me that the bank wanted $2,000; that he wanted to exchange 
notes and he would give me the bank’s note, and I would give him 
my note, and then I kind of parleyed backwards and forwards and 
didn’t want to give this note. ; 

“*Q. Why; on what grounds; what reason? <A. Because: it 
would injure my business. I considered that I was indebted to them 
to the extent of $3,400, and if I went any further that it would im- 
pair my business and it would put my business in such shape that it 
would not look good to my ereditors. . . . Mr. Collier assured me 
that there would be no indebtedness on my part, and finally I con- 
sented to exchanging these notes. That evening I drew the check 
for the amount. The next morning I went in to Mr. Collier again 
and I told him I thought I was doing wrong. He said, ‘No, you are 
not; there will be no indebtedness on your part, and at the end of 
ten days the bank will take care of the paper,’ and at that I ex- 
changed notes with him, and he made out those notes, and I handed 
him mine, and he handed me the one that is here in evidence.’’ 

This is, in substance, the whole ot appellant’s version of what 
was said at his conference with Collier on those two days. <As a 
result of their conference on the 26th appellant then received credit 
for $2,000 as a depositor of the bank, and then drew his check 
against his deposit account for $2,000 payable to ‘‘Cash’’ (which it is 
conceded was in effect to bearer, so as not to need any indorsement 
upon presentation), and delivered the check to Collier. At their con- 
ference on the 27th appellant executed and delivered to the bank— 
that is, delivered to Collier as its president—the note here sued 
upon, and at the same time Collier individually executed and deliv- 
ered to appellant a note of the same date, for the same amount, 
running the same length of time, and drawing the same rate of in- 
terest. There is nothing upon the face of this note suggesting that 
it is in any respect an obligation of the bank. Collier cashed the 
check without indorsement, took and treated the money as his own, 
proceeding upon the assumption that he had borrowed it from appel- 
lant, and now maintains that such was intended by both him and 
appellant to be the effect of their transaction of July 26th and 27th. 
Collier’s version of the conversation had with appellant on those 
two days is sufficiently shown by the following quotations from his 
testimony given upon the trial: 
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“*Q. Are you familiar with the circumstances attending the giv- 
ing of a note by the defendant Mr. Coffin to the order of the North- 
ern Bank & Trust Company for $2,000, dated July 27, 1915, being 
the note which is involved in this action? A. I am. 

‘*@. Please state the cireumstances surrounding the execution of 
that note. A. The note—I asked Mr. Coffin for the note, to ex- 
change a note with me, and he gave a note to the Northern Bank & 
Trust Company and then gave me his check for it, and I gave him 
my note in exchange. 

2. He gave you his note in exchange for your note; is that 
the idea? A. His note went to the bank, and he gave me his check 
for my note. 

**Q. He gave you a check for $2,000? A. Yes, sir. 

“*@. And you gave him your note for $2,000? A. Yes, sir. 

**Q@. State whether or not there was an arrangement for a loan 
or something of that sort as between you and Mr. Coffin. A. Yes; 
I took the matter up with him and arranged that if he would ex- 
change notes that I might be able to use the $2,000; that was the 
arrangement... . 

‘*Q. Did any of the proceeds of that clieck go to the bank or did 
they go to you individually? A. Tome... . 

‘*Q. Did you take advantage or attempt to take advantage of 
that fact to coerce or compel him to give this note in question? A. 
No; I went to him as a friend. We were friends, probably a little 
more than the average customer of the bank, intimately acquainted 
during the time he dealt with us, and I approached him as @ 
friend. . 

‘*Q. Is it not a fact you stated this to him when you saw him 
at the beginning of this transaction: That the bank needed a little 
money for a few days, and you would like to arrange to have him 
give his note for the sum of $2,000 for the bank’s use, and that you 
would exchange notes? A. No; I needed the money, not the 
bank. . 


‘“Q. Is it a fact that Mr. Coffin knew that this $2,000 was for 
your own personal use? A. He must have, because it was a matter 
between ourselves. 

‘*Q. Then, if it were a matter between yourselves, why was not 
the note given to you? A. He was to borrow the money from the 
bank and give me a check for it: that would complete the transac- 
tion entirely, and he would deal with me separately.’’ 


Collier’s testimony also is to the effect, in substance, that it was 
understood between him and apppellant that he (Collier) was to 
pay to the bank the amount of the note given by appellant to the 
bank, and in that manner satisfy the note given by him (Collier) to 
appellant, and not that there should be no liability from appellant to 
the bank upon his note. No demand was ever made upon appellant 
in behalf of the bank for payment of his note or of interest thereon. 
There are two notations upon the note showing payment of interest 
to December 30, 1916. This was done manifestly at the instance of 
or by Collier, though appellant himself never made any such pay- 
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ments. This failure to demand payment of the note by the bank and 
the indorsement of payment of interest seems explainable by the 
fact that until the time the bank went into the hands of the bank 
examiner caused by its insolvency, on January 29, 1917, Collier re- 
mained its president and active manager, and, desiring to delay pay- 
ing his note to appellant, he took this means of inducing delay on 
the part of appellant from seeking to enforce payment of that note. 
Appellant testifies, in substance, that on several occasions after the 
expiration of the ten-day period the notes were to run he made de- 
mand upon Collier that the note he had executed to the bank be re- 
turned to him. he offering to return the note Collier had made to 
him. Collier’s version of these demands is, in substance, that they 
were not demands which suggested the mere rescinding of the whole 
transaction, but that he (Collier) merely take care of the matter 
with reference to both notes so that appellant’s debt to the bank 
would be satisfied. Some time later Collier was convicted and sent 
to the penitentiary at Walla Walla because of his conduct. with 
reference to the affairs of the bank. This fact is put in evidence 
only for the purpose of affecting his credibility as a witness. 
Should we look alone to the written evidence of the transaction 
of July 26th and 27th—that is, the execution and delivery of the 
notes and the check—there would seem to be no escape from the 
conclusion that the transaction was intended as a borrowing by 
appellant of $2,000 from the bank, and the checking of it out there- 
after and loaning it to Collier individually. Appellant testifies that 
he believed he was dealing with the bank, not only in the giving of 
his note, but also in the receiving of Collier’s note; that is, that he 
believed that he was receiving the note of the bank; in other words, 
that Collier in the whole of the transaction was in legal effect the 
bank. It is difficult to follow appellant and reach such a conclusion, 
even according to his own story. Indeed, if his story be true, all 
that was done seems to have been to no purpose whatever. If ap- 
pellant was doing all this at the suggestion of Collier for the benefit 
of the bank—that is, to the end that the bank would thereby ac- 
quire the use of $2,000 or the benefit of credit equal to that amount 
for the period of 10 days—we are at a loss to see how such purpose 
could be accomplished by appellant, in form, becoming the debtor ot 
the bank by the execution of his $2,000 note, and at the same time, 
in form, become a creditor of the bank by it executing the $2,000 
note to him, as he claims was the effect of Collier’s note, in exactly 
the same terms as to date, time to run, amount, and interest. What- 
ever may be said as to the credibility of Collier as a witness, his 
story is entirely consistent with the theory that the appellant bor- 
rowed from the bank $2,000 to the end that he (appellant) might 
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and did loan it to Collier, as evidenced by the notes and check and 
their concededly making, all as part of one transaction. Appellant’s 
version of the transaction does not seem to us to be in harmony with 
the conceded facts, which point, it seems to us, almost conclusively 
to the actual borrowing from the bank by him of the $2,000. If he 
believed that the transaction had the legal effect claimed by him— 
that is, that Collier’s note to him was, in effect, the bank’s note—we 
see no escape from the conclusion that he had no warrant for so be- 
lieving. Collier’s note upon its face plainly told him to the contrary. 

Some contention is made that, even though Mr. Coffin be liable 
upon the note, the community composed of himself and wife should 
not be held liable thereon. This seems to be rested upon the theory 
that appellant’s obligation to the bank was in no event anything 
more than a surety for Collier, and not for the benefit of the com- 
munity. In view of our conclusion that the bank actually loaned 
appellant $2,000, for which he received credit and used such credit 
by checking against it, such credit became clearly community prop- 
erty. What appellant did with the money so credited to him upon 
the books of the bank would in no manner change its community 
character. The bank parted with $2,000 to appellant. Collier re- 
ceived $2,000 from appellant, not from the bank. In Johnson v. 
Bank of Paseo, 78 Wash. 59, 138 Pac. 295, relied upon by counsel for 
appellant, the bank did not part with anything. 

We see no escape from the conclusion that the judgment of the 
trial court must be affirmed. : 

It is so ordered. 


COUNTY BONDS MUST BE AUTHORIZED BY 
POPULAR VOTE 


Buford v. Jessamine County, Court of Appeals of Kentucky, 224 S&S. 
W. Rep. 769. 


A fiseal court has no authority to convert a county debt, evi- 
denced by outstanding interest-bearing warrants, into a bonded 
debt without the vote of the people of the county, authorizing 
the issuance of the bonds. Where bonds have been issued with- 
out authority in this manner, the fiscal court should enter an 
order, directing the holders to present the bonds for payment, 
and issue interest-bearing warrants, payable at the pleasure of 
the court in a sufficient sum to raise the money needed to pay the 
bonds and the interest due thereon. 


NOTE—fFor similar decisions see Banking Law Journal Digest (Second 
Edition) § 151. 
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Appeal from Circuit Court, Jessamine County. 

Proceeding between W. B. Buford, County Judge, and Jessamine 
County. From the judgment rendered, W. B. Buford, County Judge, 
appeals. Affirmed. 

John H. Welch, E. B. Hoover, and Bronaugh & Bronaugh, all of 
Nicholasville, for appellant. 

William J. Baxter, of Nicholasville, for appellee. 

CARROLL, C. J.—In 1916, the county of Jessamine had a valid 
floating debt of $43,000, evidenced by outstanding interest-bearing 
warrants issued by the fiscal court. The fiscal court thought it 
would be better to convert this indebtedness into a bonded debt, and 
accordingly issued, without the authority of a vote of the people of 
the county, bonds amounting to $43,000, payable in different install- 
ments extending over a period of years from 1921 to 1936. In 1918 
the fiscal court, for the purpose of paying interest on this bonded 
debt, directed the clerk of the court to draw an order on the treas- 
urer of the county for a sufficient sum to pay the interest due on 
May 1, 1918. From this order the county attorney of Jessamine 
County, in the name of the county, prosecuted an appeal to the cir- 
cuit court, contending in that court, as he did in the fiscal court, 
that the fiscal court had no power to appropriate funds to pay the 
interest on this bonded debt. When the case came on for hearing in 
the circuit court, that court adjudged that the bonds issued and 
which had been sold to purchasers for value were void, and further 
adjudged that the fiscal court had no power to appropriate public 
funds for the payment of the interest. From that judgment, the 
fiscal court has prosecuted this appeal. 

An extended opinion in this case need not be written, as the 
question involved has been fully settled by this court in the eases 
of McCrocklin v. Nelson County Fiseal Court, 174 Ky. 308, 192 S. W. 
494; Nelson County Fiscal Court v. MeCrocklin, 175 Ky. 199, 194, 
S. W. 323. In those cases it appeared that the Nelson county fiscal 
court had done exactly as the Jessamine county fiscal court did in 
this case, and we said that the fiscal court had no authority to ere- 
ate, unless directed so to do by a vote of the people, a bonded debt 
against the county, and, further, that if the indebtedness represented 
by the bonds was a valid indebtedness, the indebtedness must be 
paid by the county. We further said: 

“Tt is proper here to observe that the fiscal courts which have 
issued such unauthorized bonds should be required to call them all 
in, and in lieu thereof issue interest-bearing warrants.”’ 

In an effort to make this matter so plain that there cannot be 
any doubt about the position of this court, we again repeat that 
when a fiscal court has unlawfully issued bonds, as in this case, for 
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the purpose of funding a valid floating debt, it should enter an 
order, directing the holders of the bonds to present them for pay- 
ment, and issue interesting-bearing warrants, payable at the pleasure 
of the court in a sufficient sum to raise the money needed to pay 
the bonds and the interest dite thereon. This is what the Jessa- 
mine fiscal court should do. 

Wherefore the judgment of the circuit court is affirmed. 


NOTE GIVEN TO PROMOTE ESTABLISHMENT 
OF SHIPYARD 


Bell v. First National Bank of Rockport, Court of Civil Appeals of 
Texas, 226 S. W. Rep. 1107. 


The defendant signed a note for $500, payable to the order of 

a firm, the consideration for the note being the establishment, by 
the firm, of a shipyard. The defendant was one of a number of 
persons who executed similar notes to raise a bonus, offered by 
the town in which he resided, to obtain the establishment of the 
shipyard at that place. The shipyard was established in accord- 
ance with the understanding of the parties, and the defendant’s 
note was transferred for value to the plaintiff bank. It was held 
that the bank was entitled to recover on the note. 

Appeal from Aransas County Court; F. Stevens, Judge. 

Action by the First National Bank of Rockport against J. H. Bell. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

T. F. Mangum, of San Antonio, for appellant. 

Gordon Gibson, of Rockport, and Beasley & Beasley, of Beeville, 
for appellee. 

FLY, C. J.—-Appellee sued appellant on a promissory note, exe- 
euted by him to the order of Heldenfels Bros., in the sum of $500, 
which it was alleged had been transferred to appellee by the payees 
as collateral for a note owed by them to appellee. It is recited in 
the note that its consideration was the establishment and main- 
tenance in Rockport, by the payees, of a permanent shipyard ‘‘and 
the construction of four wooden ocean going ships for and under 
the direction of the United States government.’’ It was alleged in 
the petition that the shipyard had been established and continuous- 
ly maintained, and ‘‘that the construction of the four wooden ocean 
going hulls or ships in said note mentioned has been completed at 
said yard for and under the direction of the United States govern- 
ment.’’ The cause was submitted on special issues, and on the 
answers thereto judgment in favor of appellee for $571.30 was ren- 
dered. 
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The first and second assignments of error are overruled. The 
petition is sufficiently clear in alleging that the consideration had 
been performed. Appellant knew when he signed the note that the 
vessels were to be constructed for the federal government and under 
its direction. It is so stated in the note. He knew that only such 
vessels as the government directed could be constructed, and he 
knew that four such vessels were constructed. The government hai 
them constructed and received them from the payees. Under the 
contract with the government they were to be cargo carrying hulls, 
suitable for cargo carrying steamers. The ships constructed were 
undoubtedly for ocean service, and the jury was justified in so find- 
ing. ‘There was ample evidence to show that the vessels were 
‘ocean going ships.’’ The hull and spars constituted the ships. 24 
R. C. L. pp. 522, 1024; Cope v. Vallette Dry Dock Co., 119 U. S. 
625, 7 Sup. Ct. 336, 30 L. Ed. 501. Appellant offered no testimony 
tending to shew that the vessels were not for ocean use. The third 
assignment of error is overruled. 

The ships were built for the United States Shipping Board 
Emergency Fleet Corporation, to supply vessels to transport freight 
and soldiers to Europe to prosecute the World War with Germany 
and Austria, which was imminent at the time. Under the act creat- 
ing the Shipping Board, it was authorized to have constructed ves- 


sels for naval auxiliaries or army transports. Section 7484, Barnes’ 
Federal Code (U. S. Comp. St. § 8146c). Im section 7378 (U. S. 
Comp. St. § 8178) barges are recognized as seagoing vessels, and 
provision is made for their registry. Although the vessels built by 
Heldenfels Bros. may have been barges, that did not prevent them 


a 


from being ‘‘ocean going ships’’. It is clear that the government in- 
tended them for ocean service. 

Appellant was one of a number of citizens who executed notes 
to secure a bonus offered by the town of Rockport to obtain a ship- 
yard at that place. The yard was established and maintained in 
good faith by Heldenfels Bros. and the four vessels were built by 
them and accepted by the government. The ships cost between 
$500,00 and $600,000 each, were 281 feet long, 46 feet beam and 26 
feet deep, with a draft of 13 feet, 2 inches, and a capacity of 3,500 
dead weight tons. No one was heard to complain of the vessels 
until appellant was called upon to pay his note. 

The sixth assignment of error is overruled. 

Appellant testified to practically the same facts that Johnson was 
permitted to state. 

There is no merit in any of the assignments, and the judgment 
will be affirmed. 





BANK DIRECTORS AND THEIR 
LIABILITIES 


( Continued from February) 


Liability for Losses Arising Out of False Financial Statements. 
(continued)—The Federal statutes prescribe the duties and liabili- 
ties of national bank directors, with reference to the issuing of finan- 
cial statements. 

Section 5211 of the U. S. Revised Statutes requires every national 
bank to make to the Comptroller of the Currency not less than five 
reports of its financial condition during each year, in accordance 
with the form prescribed by the Comptroller. And the report must 
be published in a newspaper published in the place where the bank 
is established. These reports must be verified by the oath or affirma- 
tion of the president or cashier of the bank and attested by the 
signatures of at least three of the directors. 

The penalty for a violation of this provision is found in Section 
5239 of the U. S. Revised Statutes, which provides: ‘‘If the directors 
of any national banking association shall knowingly violate, or 
knowingly permit any of the officers, agents or servants of the asso- 
ciation to violate any of the provisions of this title (National Bank 
Act) all the rights, privileges and franchises of the association shall 
be thereby forfeited. . . . And in cases of such violation, every 
director who participated in or assented to the same shall be held 
liable in his personal and individual capacity for all damages which 
the association, its shareholders or any other person, shall have sus- 
tained in consequence of such violation.”’ 

The case of Mason v. Moore, 73 Ohio St. 275, 76 N. E. Rep. 932, 
involves a construction of this statute. It appeared that the plain- 
tiff, relying upon a report made to the Comptroller of the Currency, 
as to the assets and liabilities of the First National Bank of New 
Lisbon, O., purchased ten shares of the capital stock of the bank, 
for which he paid $1,000. The report showed the bank to be in ex- 
cellent financial condition, but it was false and the fact was that 
the bank was actually insolvent and unable to meet its obligations 
at the time the report was published. 

. The false report was.made through fraud on the part of the 
eashier of the bank in whom, it seems, the directors had the highest 
confidence. ‘‘In short,’’ said the court, ‘‘it seems, as may be the 
fact in most eases, the directors had implicit confidence in the 


cashier, who made up the bank’s report to the Comptroller and 
213 
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did not examine the books so as to test its accuracy. And if they 
examined the books, in order to have discovered the false entries as 
finally found, their investigation of the preceding year (1897) would 
not have been sufficient, but it must have included each year back to 
1890.’’ 

After the bank had been closed an assessment of 100 per cent. 
was levied against all of the stockholders for the purpose of dis- 
eharging the bank’s obligations. The transaction, therefore, resulted 
in a loss of $2,000 to the plaintiff and he brought suit against the 
directors to recover this amount. 

It appeared that the directors were entirely ignorant of the 
falsity of the report, upon which the plaintiff relied. And there 
was no evidence tending to show that any of the attesting directors 
had any knowledge of bookkeeping or that any of the directors re- 
ceived compensation for acting as such. 

It was held, under Section 5239 of the U. S. Revised Statutes, 
quoted above, that the directors were not liable. They had not 
*‘participated in or assented to’’ a violation of the National Bank 
Act. The most that could be said of the directors in this case was 
that they had remained passive and inactive. But the statute, 
which describes the liability of directors, calls for a knowing viola- 
tion or affirmative action .of some sort. 

The fact was brought out that the publication of the false report 
was made possible in this case through the act of the directors in 
leaving the matter entirely in the hands of the cashier. On this 
point the court said: ‘‘The directors of a bank are surely authorized 
to appoint a cashier, conferring upon him the powers usually exer- 
cised in such an office. He is properly confided in as to the custody 
of its money, securities, books and valuable papers, and the super- 
vision of its books and accounts. While it is true that the directors 
eannot divest themselves of the duty of general supervision and con- 
trol, they may properly entrust to him the powers usually appertain- 
ing to the direct management of the business, and, where they have 
acted in good faith and with ordinary diligence in their general 
supervision, they are not liable for losses resulting through secret 
speculation and secret false entries of the cashier.’’ 

In Yates v. Jones National Bank. 206 U. S. 158, it was held that 
persons who in reliance on a false report issued by a national bank, 
deposit their money in the bank, cannot hold the directors liable for 
the loss of the money merely because the directors negligently par- 
ticipated in the making of the report. 

The reason for these decisions, involving national bank directors, 
is that the liability of the directors must be determined under Sec- 
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tion 5239 of the Revised Statutes and under that section alone. It is 
an elementary rule that, where a statute creates a duty and pre- 
scribes a penalty for the non-performance of that duty, the statute 
itself is the exclusive test of liability. 

Applied to the present situation it works out this way. The 
Revised Statutes require national banks to file certain reports with 
the Comptroller, signed and attested in a certain manner. Section 
5239 makes directors liable where they ‘‘knowingly violate’ any of 
the provisions applicable to national banks. Therefore, in order to 
hold a director liable for the consequences of a false bank statement, 
it must appear that the director acted with knowledge of the falsity. 

In the opinion the court said: ‘‘Of course, in what we have said 
we have confined ourselves to the precise question arising for deci- 
sion, and therefore must not be understood as expressing an opinion 
as to whether and to what extent directors of national banks may 
be civilly liable by the principle of the common law for purely 

voluntary statements made to individuals or the public, embodying 
false representations as to the financial zondition of the bank, by 
which one who has rightfully relied upon such representation has 
been damaged.’’ 

In the state courts there are decisions, wherein national bank 
directors have been held responsible to persons, who lost money 
through relying on false statements, even though it did not appear 
that the directors were actually cognizant of the falsity of the 
report. 

An attesting national bank director was held liable in Gerner v. 
Mosher, 58 Neb. 135, 78 N. W. Rep. 384, to one who in reliance upon 
the report, purchased stock in the bank, although it did not appear 
that the director knew of the falsity of the report. 

The defendants were the officers and directors of the Capital 
National Bank. The plaintiff, relying upon reports as to the finan- 
. cial condition of the bank, made by the defendants to the Comp- 
troller of the Currency, purchased fifty shares of the capital stock of 
‘the bank. This action was commenced for the purpose of hqding 
the defendants personally liable after the bank failed, and the plain- 
tiff not only lost the amount which he had invested in the stock, but 
Was assessed 100 cents on the dollar on the stock. 

The report in question was sworn to by the cashier and was at- 
tested by the president, who was also a director, and by two other 
directors. Four other directors were also included as defendants. As 
to these the evidence failed to show that either of them was guilty 
of any fraudulent or dishonest conduct in making or publishing the 
reports relied upon by the plaintiff. These men were held not liable 
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to the plaintiff. As to the cashier, who verified the reports, and 
the president of the bank, who was one of the three attesting di- 
rectors, it was held that, inasmuch as there was evidence of direct 
falsification on their part, their liability was a question for the jury 
to decide. 

Of the two other attesting directors, one died before the action 
came to trial and the case against his estate was abandoned. The 
evidence introduced as to the remaining attesting director showed 
that he was actively engaged in other business, requiring practically 
all of his time. He had never been engaged in the banking business 
and had never kept the books of a bank, and in attesting the re- 
ports he had relied upon the president, cashier and employees for 
their correctness. The reports were brought to his office and he 
signed them assuming that they were correct. He himself was a 
depositor in the bank and lost money through its failure. Up to the 
time the bank closed its doors he had the utmost confidence in its 
financial soundness. The court determined that his ignorance of the 
affairs of the bank was the result of that gross inattention which in 
the case of Briggs v. Spaulding, 141 U. S. 132, is necessary to charge 
a director with personal liability. In that case it was said: ‘‘Direct- 
ors of a national bank must exercise ordinary care and prudence in 
the administration of the affairs of the bank, and this includes some- 
thing more than officiating as figureheads; they may commit the 
banking business to the officers, but this does not absolve them from 
the duty of reasonable supervision, nor should they be permitted to 
shield themselves from liability because of want of knowledge of 
wrongdoing, if that ignorance is the result of gross inattention.’’ It 
was held that a judgment in favor of this director should be re- 
versed. 

The contention was made that the reports relied on by the plain- 
tiff were made for the information of the Comptroller of the Cur- 
rency, and published for the information of those dealing with the 
corporation itself, and that they constituted no representation to other 
classes of persons, and that, therefore, the plaintiff had no right to 
rely on them when contemplating the purchase of the stock of the 
bank. In answer to this contention the court said: ‘‘We do not 
think that this position is sound. It certainly is not true as con- 
tended by the defendants, that the sole object of the report is the 
information of the Comptroller of the Currency, because that object 
would be fully satisfied with the requirements that the report should 
be transmitted to him. In addition to this, a newspaper publication 
is required by the statute, and the corporation is required to furnish 
to the Comptroller proof of such publication. As seen, publication 
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is not necessary for the information of the Comptroller, and it is 
certainly not required for the mere amusement of the public. We 
think the object is to afford public information to all persons having 
or contemplating business transactions into which the condition of 
the bank enters as a material factor.’’ 

In the case of Houston v. Thornton, 122 N. C. 365, 29 S. E. Rep. 
827, the plaintiff complained that she had purchased 11 shares of the 
capital stock of the People’s National Bank relying on the published 
reports of the bank showing it to be amply solvent. Within a few 
months the bank was declared insolvent and the plaintiff lost all the 
money that she invested in the stock, and had to pay 50 per cent. 
on her stock under the liability clause of the National Bank Act. 
The action was brought against the directors to recover the amount 
of the loss sustained on the theory that the directors rendered them- 
selves liable by permitting reports to be published showing the bank 
to be in flourishing condition, whereas the bank was actually in- 
solvent. It was held that the directors were liable. 

On behalf of the directors it was urged that they should not be 
held liable unless it appeared that they actually participated in the 
fraudulent reports made by other officers of the bank. The rule was 
stated to be: ‘‘If false and fraudulent statements of the condition of 
the corporation are put forth under the authority of the directors, 
it is not necessary that they should know them to be such. It is 
their duty to know them to be true, and they are liable for damages 
sustained by anyone dealing with the egrporation, relying upon the 
truth of such reports.’’ 

The directors sued in this instance claimed immunity from per- 
sonal liability on the ground that they resided at a distance from 
the town where the bank was located and were thus unable to give 
close personal attention to the affairs of the bank; and on the fur- 
ther grounds that it was the duty of a committee composed of cer- 
tain of the directors, known as the ‘‘discount committee,’’ to look 
into the daily affairs of the bank, that the defendant directors were 
required to maintain only a general and supervisory control over 
the bank, and that fraud on the part of the officers in sending out 
false reports as to the bank’s condition could not be discovered by 
the defendants in the performance of their regular duties without a 
close and critical examination into the bookkeeping of the bank. But 
it appeared that semi-annual dividends had been paid out of de- 
posits for nearly five years and nearly the entire capital and de- 
posits of the bank had been loaned to the president and three direct- 
ors. One of these borrowing officials was insolvent and two others 
were men of bad character. So the contention that the defendants 
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could not have discovered the condition of the bank in the proper 
discharge of their duties was not borne out by the evidence. ‘‘There 
is no principle of law or morals,’’ said the court, ‘‘that will permit 
the selection of. non-resident directors of good character, whose 
names shall be a pledge of honest management, upon which the 
public shall make deposits and buy the stock of the bank, and then, 
when the crash comes, will excuse such directors from liability, be- 
cause, being non-residents, they could not give proper attention to 
their duties, and by private arrangement it was agreed that they 
should not be required to do so. . . . It is no answer that the de- 
fendants themselves were also misled as to the condition of the 
bank, and suffered loss. They had opportunity to know the true 
condition of the bank. They ought to have known. It was their 
duty to know. They should not have permitted statements to go out 
upon their authority as to the condition of the bank which were 
untrue, and relying upon which the plaintiff was led into loss. It 
may be a hardship upon these defendants, but it would be a greater 
hardship upon the publie and destructive of confidence in banks, if 
directors of good character, whose names are useful in drawinz 
patronage, are absolved from responsibility for fraudulent represen- 
tations, whereby the public are duped and defrauded, because such 
directors had no actual knowledge of the frauds, and did not par- 
ticipate in them.”’ 

Where the directors of a national bank, in reporting the condi- 
tion of their bank, pursuant to a call of the Comptroller of the 
Currency, included assets which they had been directed by the 
Comptroller to collect or remove from the bank, it was held that 
they had committed an intentional violation of the National Bank 
Act and that they were personally liable to a person who purchased 
stock in the bank relying on the truth of the report, and lost money 
by the transaction. Thomas v. Taylor, 32 Sup. Ct. Rep. 403, 29 B. L. 
J. 503. It appeared that, after the Comptroller had informed the 
directors by letter that certain specified assets, amounting to $194,- 
107.02, must be regarded as doubtful and that immediate steps 
should be taken for their collection or removal from the bank, the 
directors issued a report of the condition of the bank, which in- 
cluded as part of the resources of the bank the doubtful assets men- 
tioned. This published report was not seen by the plaintiff, but its 
contents were communicated to him, and, relying on it, he purchased 
thirty shares of the capital stock of the bank for which he paid 
$4,800. The stock would have been worth that amount if the report 
had been true. But the report was false and the bank failed. And 
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the plaintiff was assessed the further sum of $3,000 on account of 
his stock. As stated the directors were held liable. 

On behalf of the directors, it was urged that they could not be 
held liable because it did not appear that they had been guilty of 
an intentional violation of the National Bank Act. Answering this, 
the court said: ‘‘There is, ‘in effect,’ an intentional violation of a 
statute when one deliberately refuses to examine that which it is 
his duty to examine.’’ And such was the conduct of plaintiffs in 
error in this case. They had notice from the Comptroller of the 
Currency that $194,000 of the items counted as assets of the bank 
were doubtful and should be collected or charged off. This *‘was 
a direct warning to them,’’ as the trial court said, ‘‘by the bank 
examiner and Comptroller, that assets to nearly twice the amount of 
the capital stock were considered doubtful.’ They, notwithstand. 
ing, represented the assets to be good. Such disregard of the diree- 
tion of the officers appointed by the law to examine the affairs of 
the bank is a violation of the law. Their directions must be ob 
served. Their function and authority cannot be preserved other- 
wise and be exercised to save the banks from disaster and the public 
who deal with them and support them from deception. 

These decisions indicate how important it is for a bank director 
to use a certain amount of care in issuing statements as to the 
financial standing of his bank. While some of the decisions are 
favorable to the directors, where they have acted in good faith, there 
are others under which directors have been held liable for the 
losses caused to others by the issuance of false statements, although 
the directors were innocent of any intent to deceive. For apparent 
reasons a director cannot make a personal investigation of the books 
of his bank for the purpose of ascertaining the financial standing of 
the bank. On the other hand, he cannot with safety neglect to take 
every precaution that he can reasonably take to see that statements 
or reports, purporting to set forth the financial condition of the 
bank, are accurate. 


Trust Companies Appointed Executor or Administrator in New York 
City During January, 1921 
BANKERS TRUST CO., Executor, Estate of Aimee A. Saunders. 


CENTRAL UNION TRUST CO., Executor, Estate of Katherine C. King; Exec- 
utor, Estate of George B. Hopkins. 


FARMERS LOAN & TRUST CO., Executor, Estate of Morris L. Chaim. 


GUARANTY TRUST CO., Executor, Estate of William S. Dugan; Executor, 
Estate of Mortimer Fargo. 


N. Y. LIFE INS. & TRUST CO., Administrator, Estate of John A. Moore. 
TITLE GUARANTY & TRUST CO., Executor, Estate of Mabel A. Longstreet. 
UNITED STATES TRUST CO., Executor, Estate of Gertrude A. Gorman. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN EDSON BRADY 


FORGED PAPER 


Questions 

1. What is the effect of a forged signature or indorsement on 
the instrument bearing the forgery? 

2. In what circumstances is a person precluded from setting up 
the fact that a signature or indorsement on a negotiable instrument 
is a forgery? 

3. The holder of a note indorses it and transfers it to A for 
value. <A later discovers that the signature of the maker is a 
forgery. Is he required to give notice of dishonor to the indorser in 
order to hold him liable? 

4. Where the holder of a note discovers that the maker’s signa- 
ture is forged, is he required to give the indorser notice of any kind, 


in order to hold the indorser liable on his warranty of genuineness? 


5. A note signed by several makers comes to the hands of a 
holder in due course. One of the signatures is a forgery. Does this 
fact affect the holder’s right to recover against those whose signa- 
tures are genuine? 


6. A check payable to the order of A B is lost by the payee. A 
person having the same name as the payee finds it. He indorses and 
negotiates it. Is the indorsement a forgery? 


loa 


7. ‘An agent is authorized to indorse in blank checks payable to 
his principal and then deposit them in the principal’s bank account. 
He indorses a check in blank and transfers it for value. Does the 
transferee gain any rights therein? 

8. A merchant authorizes his agent to indorse checks payable 
to him ‘‘for deposit’’. The agent indorses a check in blank and 
cashes it. Does the person cashing the check gain any rights against 
the drawer? 

9. A check payable to ‘‘Cash’’ comes to the hands of a person 
not entitled to it. He takes it to a bank, poses as an out-of-town 
merchant, indorses the name of such merchant on the back and re- 
ceives the amount of the check in cash. Is the indorsement a 


forgery? 
218 
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10. Where a bank pays a check bearing a forgery of a depos- 
itor’s signature, can it charge the check against the depositor’s ac- 
count? 

11. Why cannot a bank charge against a depositor’s account a 
check bearing a forgery of his signature? 

12. Is a bank liable to its depositor in paying a check, the sig- 
nature on which is so skillfully forged, as to deceive the depositor 
himself? 

13. A deposits money in a bank with instructions to deliver it to 
B on a check signed by B. The bank pays the money on a check 
signed in B’s name, and subsequently discovers that the signature is 
a forgery. Is the bank liable to A? 


14. A depositor leaves his check book in an accessible place on 
his desk. A clerk, taking advantage of the opportunity, abstracts 
one of the blank checks, forges the depositor’s signature and collects 
the check from the bank. Is the bank liable to the depositor? 

15. A depositor has a rubber stamp which makes a fac-simile of 
his signature. A. person wrongfully obtaining possession of the 
stamp uses it to forge a check against the depositor’s account. Is 
the bank liable? 

16. Where a drawer bank pays a check upon which the payee’s 
indorsement is forged, can it charge the amount of the check against 
the drawer’s account? 

17. Why is a bank not allowed to charge against a depositor’s 
account a check of his which it pays bearing a forged indorsement? 

18. The drawer of a check, which his bank pays on a forgery 
of the payee’s indorsement, brings suit for the amount of the check 
against the party to whom the payment was made. If he is unable 
to collect in this action can he then bring suit against the bank for 
the amount of the check, the bank having charged the check against 
his account? 

19. Where a check is stolen from the payee and collected on a 
forgery of his indorsement, has the payee any rights as against the 
drawee bank? 

20. A bank pays a check bearing a forgery of a depositor’s sig- 
nature. Can it recover the money from a person receiving it in good 
faith? 

21. A bank paid a check drawn upon it signed by a person who 
was not a depositor in the bank. Can the bank recover the money 
from a person who received it in good faith? 


22. A stranger presents to the A bank a check drawn on the B 
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bank, which the A bank cashes without inquiry as to the holder’s 
identity. After the B bank has paid the check, it discovers that the 
drawer’s signature is a forgery. Can it reeover from the A bank? 


23. Where a person in good faith collects a check bearing a 
forged signature, does not his indorsement warrant the genuineness 
of the drawer’s signature so as to make him liable to the drawee? 


24. Can a drawee bank recover money paid on a check bearing a 
forged indorsement from a person who received the same in good 
faith? 


25. Where a person draws a check to his own order and it is 
collected on a forgery of his indorsement, can the bank recover the 
money paid on such a check? 

26. Where a drawee bank pays a check, on which both the 
drawer’s signature and the payee’s signature are forged can it re- 
cover the money from one who received it in good faith? 

27. More than a year after a bank paid a certain check drawn 
upon it, it discovered that the check bore a forged indorsement. It 
then notified the party to whom payment had been made.’ Does the 
delay in discovering the fraud affect the bank’s right to recover? 

28. Does the failure of a drawee bank to give prompt notice 
after discovering that a check has been paid on a forged indorse- 
ment affect its right to recover from the party to whom payment 
was made? 

29. B wrongfully forges A’s indorsement on a check and de- 
posits the check in his bank, which collects from the drawee and 
pays the money to B. Has A any claim against the collecting bank? 

30. An agent authorized to collect money due his principal re- 
ceived a check payable to the principal’s order. Without authority, 
he indorsed and cashed the check at a bank. The bank knew that 
he was the payee’s agent, and assumed that he had authority to in- 
dorse. Is the bank liable to the principal? 


31. <A is the owner of certain real estate. B, pretending that he 
is the agent of A, obtains a loan on the security of the property. 
The lender gives B a check payable to A, which the former collects, 
appropriating the proceeds. Can the drawee bank charge such a 
check against the drawer’s account? 


32. <A is the owner of certain real estate. A stranger, represent- 
ing that he is A, borrows money on the security of the property. 
The lender gives. the stranger a check payable to A, which the 
stranger indorses and collects. Can the drawee bank charge this 
eheck against the drawer’s account? 
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33. <A clerk authorized to draw checks against his employer’s 
account, drew a check payable to the order of J. S. Green, fraudu- 
lently indorsed the payee’s name, and collected the money. Can 
the drawee bank charge this check against the drawer’s account? 

34. A depositor’s clerk filled out a check payable to the order 
of J. S. Green, a fictitious person, and had his employer sign it, 
wrongfully representing that the money was due the payee. The 
clerk forged the payee’s indorsement and collected the check. Can 
the drawee charge this check against the depositor’s account? 

35. <A series of checks was forged by a depositor’s clerk, during 
a period of several months. Each month the bank sent a statement 
of the account to the depositor, together with the paid ehecks. The 
depositor never made any examination of the bank’s statement. Is 
the bank liable to the depositor for the amount of the forged checks? 

36. Where a depositor’s name is forged on checks by his clerk, 
does the depositor discharge his duty to the bank by entrusting the 
examination of the bank’s statements to the clerk who committed 
the forgeries? 

37. Where a depositor brings his pass-book to the bank to be 
balanced, is he under a duty to call for the book and his cancelled 
vouchers promptly, under penalty of being responsible for checks 
paid on forgeries of his signature while the book is waiting at the 
bank for him? 

38. Is a depositor bound to examine the bank’s statements and 
his returned vouchers for the purpose of ascertaining whether any 
checks have been paid upon forged indorsements? 

39. Where a depositor fails to give prompt notice to his bank, 
upon discovering that a forged check has been paid, is the bank re- 
lieved from liability in making payment? 


Answers 
1. It is wholly inoperative and no right to retain the instrument, 
or to give a discharge therefor, or to enforce payment thereof 
against any party thereto, can be acquired through or under such 
signature or indorsement, unless the party against whom it is sought 
to enforce such right is precluded from setting up the forgery. N. 
I. L., See. 42. 


2. Where he is a party to the fraud or is guilty of negligence 


contributing to its commission. 
3. No; the indorser is liable because, by indorsing, he warrants 
the genuineness of the instrument. 


4. He must notify the indorser of the forgery, within a reason- 
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able time after its discovery, so as to afford him the opportunity to 
take such steps as he can for his own protection, and should return 
the note to him. Gardner v. Hawes, Tex., 149 S. W. Rep. 273. 


5. No, those who signed are nevertheless liable. First National 
Bank v. Shaw, 157 Mich. 192, 121 N. W. Rep. 811. 


6. Yes, any signature made without the authority of the person 
whose signature it purports to be is a forgery and passes no title. 
Commonwealth v. Foster, 114 Mass. 311. 


7. Yes, the indorsement transfers title where the transferee acts 
in good faith. 


8. No, the agent’s indorsement is a forgery. 


9. So far as the bank’s rights in the paper are concerned, there 
is no forgery. The check is payable to bearer and capable of being 
transferred by delivery without indorsement; the inudorsement is, 
therefore, immaterial. 


10. When a bank pays such a check it is regarded as having 
paid out its own money, and cannot charge the check against the 
depositor’s account. 


11. Because a bank, like any other drawer of a bill, is absolutely 
bound to know its depositor’s signature. 


12. Yes, the fact that the signature is a forgery makes the bank 
liable. Indiana National Bank v. Gibboney, Ind., 87 N. E. Rep. 1064. 


13. The bank is not liable unless it failed to exercise good faith 
and ordinary diligence. The reason is that the relation of bank and 
depositor does not here exist; the bank was acting as A’s agent. 
People’s National Bank v. Wheeler, 21 Okla. 387. 


14. It has been held that such circumstances do not disclose 
negligence on the part of the depositor sufficient to relieve the bank 
from its ordinary liability. Mackintosh v. Bank, 123 Mass. 393. 


15. It has been held that the possession of such a stamp is not 
negligence and that the bank is liable in such circumstances. Robb 
v. Pennsylvania Co., 186 Pa. 456. 


16. As a general rule the drawee bank is liable on such a check 
and cannot charge it against the drawer’s account. MHatoon v. 
Holmes, 97 Cal. 208. 


17. The indorsement, being a forgery, gives the bank no title to 
the check and, therefore, no right to charge it against the drawer’s 
account. Another reason is that the check is not paid in accordance 
with the drawer’s order. 


THE BANKING LAW JOURNAL 223 


18. No; by bringing suit against the party, to whom the pay- 
ment was made, he ratifies the payment made by the bank and can- 
not thereafter hold the bank liable. Haas & Son v. Twenty-Third 
Ward Bank, N. Y. Law Journal, Jan. 29, 1921. 


19. A number of cases hold that the drawee is liable to the 
rightful owner of the check, in such circumstances. The reason 
usually given is that payment by the drawer is equivalent to an ac- 
ceptance or certification. Survey v. Wells Fargo Co., 5 Cal. 124. 


20. The general rule is that the drawee bank cannot recover. 
Redington v. Woods, 45 Cal. 406. 


21. No; a bank is not only required to know its depositors’ sig- 
natures, but it is also bound to know who are its depositors. Salt 
Springs Bank v. Syracuse Sav. Inst., 62 Bart. (N. Y.) 101. 


22. By the weight of authority, the B bank can recover; a bank 
which cashes a check for a stranger is under a duty to make rea- 
sonable inquiry as to his identity. First Nat. Bank v. Bank, 107 Ia. 
327. 

23. No; as between the holder and drawee bank, the latter is 
the proper party to pass on the drawee’s signature. An indorser 
warrants the genuineness of the drawer’s signature to all holders in 
due course, but the drawee bank is not regarded as a holder in due 
course in this sense. National Bank v. Bank, 141 Mo. App. 719. 


24. Yes; so far as parties other than the drawer are concerned, 
the bank is under no obligation to ascertain the genuineness of in- 
dorsements. First Nat. Bank v. Bank, 152 Ill. 296. 


25. Yes, the drawee is responsible only for the genuineness of its 
depositor’s signature as drawer, and not the genuineness of his sig- 
nature as indorser. Williams v. Drexel, 14 Ind. 566. 


26. It has been held that the bank can recover, but there are 
decisions to the contrary. First Nat. Bank v. Bank, 152 Ill. 296. 


27. Delay in discovering the forgery does not affect the bank’s 
rights in the absence of a statutory limitation of the period within 
which suit must be begun. Corn Exchange Bank v. Nassau Bank, 
91 N. Y. 74. 


28. The bank’s neglect in this regard precludes it from recover- 
ing. National Exchange Bank v. U. 8., 151 Fed. Rep. 402. 

29. It is generally held in such circumstances, that the collecting 
bank is liable to A, the payee; the purchase of the check by the 
bank on a forged indorsement transfers no title. Buckley v. Second 
Nat. Bank, 35 N. J. Law 400. 
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30. Yes; authority to collect does not carry with it authority. 
to indorse checks. Robinson v. Bank, Ind., 85 N. E. 793. 


31. B’s indorsement is a forgery and the: drawee bank is liable. 
Russell v. First Nat. Bank, Ala., 56 So. Rep. 868. 

32. By the weight of authority, it is held that such a check may 
be charged against the drawer. The reason generally given is that 
the drawer intended the check to be indorsed and negotiated by the 


person to whom he delivered it. Meyer v. Indiana Nat. Bank, 27 
Ind. App. 354. 


33. Yes; the check is regarded as being payable to bearer under 
the Negotiable Instruments Law, which provides that a check is 
payable to bearer, where it is payable to the order of a fictitious 
person, and such fact was known to the person making it so payable. 
Snyder v. Corn Exchange Bank, 221 Pa. 599. 


34. No; the check is not payable to bearer, because the person 
signing it had no knowledge that it was payable to a fictitious per- 
son. Shipman v. Bank, 126 N. Y. 318. 


35. The bank is liable for those checks paid before the time of 
rendering the first statement showing that the forged checks had 
been paid. The bank is relieved from liability for those checks paid 
afterwards by the depositor’s negligence in not examining the ac- 
count. Morgan v. U.S. M. & T. Co., 208 N. Y. 218. 


36. In some eases it has been held that where a depositor acts in 
good faith, the bank is liable. Other cases hold, however, that in 
such circumstances the depositor is charged with the clerk’s knowl- 
edge of the forgeries. First National Bank v. Allen, 100 Ala. 476. 


37. He is under no obligation to call for the book. The respon- 
sibility for payment of forged checks does not shift from the bank 
to him until evidence of the forgeries is placed in his hands by the 
bank. He is then under a duty to report the same to the bank 
promptly, so that subsequent forgeries of the same character may be 
avoided. MeCarty v. First Nat. Bank, Ala., 85 So. Rep. 754. 

38. No; the drawer is not presumed to be acquainted with the 
signatures of indorsers; furthermore the bank can protect itself by 
requiring identification when the check is presented or by the in- 
dorsement of a responsible party. 


39. As a general rule the bank is released from liability, but 
in some cases it is held that the bank is still liable, unless it appears 
that it suffered an actual loss as-a result of the delay. Janin v. 
London, ete., Bank, 92 Cal. 14. 





This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having reference 
to the transaction out of which the question arises. 


CERTIFICATION ‘‘WHEN PROPERLY INDORSED’”’ 


New York. 
Editor, Banking Law Journal: 

Dear Sir—On December 3rd, 1920, the Appellate Division of New 
York City handed down a decision in the matter of Lipten v. Colum- 
bia Trust Company of New York, involving the certification stamp 
of the latter. 

Will you kindly read that case and let me know whether, in 
order to require a payee of a certified check to indorse same as a 
condition precedent to its payment, the words, ‘‘when properly 
indorsed’’ should be inserted in and shown on the stamp? 

Subscriber. 


Answer—The decision referred to in the above inquiry, Lipten 
v. Columbia Trust Co., 185 N. Y. Supp. 198, is published in the 
February issue of the Banking Law Journal, at page 96. 

It there appeared, that a check drawn on the defendant bank and 
payable to one De Mareo was transferred by the payee to the plain- 
tiff without indorsement. The plaintiff deposited the check and it 
was presented for payment through the New York Clearing House. 
The check was returned with a memorandum showing it was because 


the payee’s indorsement was lacking, but before being returned was 
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certified by the drawee bank in the following manner: ‘‘Certified 
payable through New York Clearing House, Feb. 4, 1920.’’ This 
was because clearing house rule requires all checks returned through 
the clearing house for lack of indorsement or other informality, if 
for an amount over $500, shall be certified before being returned. 
The plaintiff was unable thereafter to secure the payee’s indorse- 
ment and the defendant bank, therefore, refused to pay the check. 
It was held that the return of the check with the memorandum and 
the certification in effect constituted a conditional certification, the 
condition being the securing of the payee’s indorsement. This con- 
dition not having been met, the plaintiff was not entitled to recover 
on the check. : 

The effect of this decision is that it is permissible for a bank to 
conditionally certify a check drawn on it by including in its certifi- 
eation a clause to the effect that the check is payable when prop- 
erly indorsed. And if the check has been so conditionally certified, 
the person to whom it is transferred by the payee without indorse- 
ment cannot enforce it against the drawee bank, until the payee’s 
indorsement is secured. 

Decisions referred to in the opinion of Judge Laughlin, including 
Meuer v. Phenix National Bank, 183 N. Y. 511, affirming 94 Appel- 
late Division 331, hold that where a check, transferred by the payee 
without indorsement, is unconditionally certified, the transferee may 
enforce it against the certifying bank, notwithstanding the lack of 
indorsement. These decisions are not overruled by the Columbia 
Trust Company case. 

It follows that if a bank wishes to be in a position to refuse pay- 
ment of a certified check until the same has been properly indorsed, 
the words, ‘‘when properly indorsed,’’ must be inserted in its certifi- 
cation stamp, or in some other way made a part of the certification. 


RIGHTS OF BANK PAYING RAISED CHECK 


Nebraska. 
Editor, Banking Law Journal: 

Dear Sir—In conducting a ‘‘question box’’ at a recent meeting 
of the members of the Omaha National Bank Club, I secured from 
the November, 1920, issue of the Banking Law Journal several of 
the questions relative to certification that appeared in that number. 
One of the questions asked was No. 23, as follows: ‘‘A bank certi- 
fied a check and after paying it developed that it had been fraudu- 
lently raised prior to certification; can the bank recover the money 
from the person to whom it was paid?’’ You answer: ‘‘Yes, the 
certification does not warrant the genuineness of the body of the 
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check. The recovery is generally limited to the amount by which 
the check was raised.’’ 

Members of this club argue that the paying bank would be un- 
able to recover anything from the party to whom the check was paid 
and cite cases in Nebraska where banks have paid raised checks and 
been unable to collect from the party to whom it was paid. 

Will you kindly set me clear on this question by advising me 
fully regarding same. Secretary. 


Answer—The statement, as published in the Journal, follows the 
general rule. There are several decisions holding that a bank, which 
has certified a fraudulently raised check, and subsequently pays the 
check, is entitled to recover the money back. Likewise, it is held 
that a bank which pays a raised check, without certification, is en- 
titled to recover the money from the person to whom it was paid. 

A different rule has been applied in the case where a drawee 
bank pays a raised check to another bank, which acts merely as an 
agent for collection. In such case, it has been held that, if the 
collecting bank pays the proceeds of the raised check over to the 
party for whom it makes collection, it cannot be held liable at the 
instance of the drawee bank. Under these circumstances, the claim 
of the drawee bank is not against the collecting bank, but against 
that bank’s principal. This rule was applied in Crocker-Woolworth 
National Bank v. Nevada Bank, 139 Cal. 564, 73 Pac. Rep. 456. 


BOSTON LEDGER ENTRIES IN PENCIL 


New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—We run Boston ledgers for handling our checking ae- 
eounts. All deposits and credits are posted in ink with the balances 
extended in pencil. The footings are placed in ink at the bottom. 

Will you kindly advise us if you know of any decision or ruling 
whereby the extensions in pencil should be written in ink? 

Assistant Cashier. 


Answer—So far as we have been able to find, there is no decision 
or ruling to the effect that Boston Ledger balances should be extend- 
ed in ink and not in pencil. 

It has been held in a number of decisions that documents written 
in lead pencil are as valid, from a legal point of view, as if written 
in ink. 

The question is sometimes raised as to the competency of evi- 
dence of a paper written in lead pencil. The conclusion reached by 
the authorities on this point is that the competency of evidence is 
not affected by the fact that it is written in lead pencil. 
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In the case of Deitz v. MeVey, 77 W. Va. 601, 87 S. E. Rep. 926, 
it was said, ‘‘The law prescribes no particular manner of form for 
bookkeeping, nor the character of book in which accounts shall be 
kept, and hence the fact that the entries are made in lead pencil, in 
a small pocketbook, does not affect its competency as evidence.”’ 

And in Gibson v. Bailey, 54 Mass. 537, it was said, ‘‘The objec- 
tion, that the entries in the book were made in pencil, was not cause 
for rejecting it. Under the statute of frauds, which requires certain 
agreements to be in writing, it is held that such agreements need not 
be written with ink, but that it is a sufficient compliance with the 
statute if they are written with a pencil.’’ 

It has even been held that a will written in lead pencil is valid, 
if the court is satisfied that the testator intended that it should oper- 
ate as his last will. Rymes v. Clarkson, 1 Phillim (Eng.) 35. 


CHECK DRAWN BY A TO BANK’S ORDER AND OFFERED BY 
B FOR DEPOSIT 


New York. 


Editor, Banking Law Journal: 
Dear Sir—Will you kindly discuss the following question? 


A check is drawn to the order of the Blank National Bank 
signed by A. B presents the check for deposit. The Blank National 
Bank refuses to credit B’s account unless the maker, A, also indorses 
it, thereby making it negotiable. 

Is not the Blank National Bank correct in presuming that A in- 
tended this for his own credit only? Subseriber. 


Answer—Where a check signed by A, payable to the order of a 
bank, is offered to the bank by B, for deposit to B’s credit, it would 
seem that the bank is justified in refusing to accept it until it has 
time to investigate the circumstances surrounding the transaction. 
If the drawer of the check, A, intended to make a payment of money 
to B, by means of a check, the natural thing to do would be to 
draw a check payable to B’s order. The fact that A draws a check 
payable to the order of a bank, coupled with the fact that the chegk 
is presented by B for deposit to his own credit, stamps the trams- 
action as unusual, and it would seem quite clear that the bank, for 
its own protection, is justified in refusing to receive the check until 
a satisfactory explanation of the transaction is given. 

There are circumstances under which the payee of a check may 
be a holder in due course. Such a situation arises where A draws 
a check payable to the order of: a merchant, and delivers it to B, 
with instructions to hand the check to the payee in settlement of an 
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obligation owing from A to the payee, and where B instead of fol- 
lowing these instructions, delivers the check to the merchant in set- 
tlement of a bill which he himself owes. In a case of this kind, it 
has been held that the merchant is a holder in due course of the 
check, and that A is still liable to him upon his indebtedness. It 
does not necessarily follow from this decision, however, that the 
bank referred to in the inquiry would be regarded as a holder in 
due course. If, for instance, a bank should place the check to the 
eredit of B’s account, and A should afterwards make the claim that 
he had instructed B to deposit it to A’s credit, the question may 
easily arise as to whether the bank was not put upon notice by the 
form in which the check was drawn, that B was without authority 
to deposit it to his own credit. It would, therefore, seem, as already 
stated, that the bank would be acting within its rights and pursuing 
a safe course in refusing to place the check to B’s credit until satis- 
fied as to B’s authority. 


LIABILITY OF COLLECTING BANK FOR FAILURE TO FOLLOW 
INSTRUCTIONS 
Kansas. 
Editor, Banking Law Journal: 

Dear Sir—Many letters enclosing ‘‘Items for Collection’’ bear the 
printed instructions: 

‘*Wire non-payment of all items above $500.00 or over.’ 

We sent such a letter containing an item of over $500.00 to a 
bank in a neighboring city and not receiving any wire of non-pay- 
ment, assumed that the same was duly paid, and paid out a part of 
the amount represented’ by the item. 

It now appears that the collecting bank received such item in 
due course, the same was promptly presented and dishonored, that 
the notice by mail only was not sent out until the following day. 

Would the collecting bank be liable to us in sueh an event? In 
other words, are the printed instructions upon the letter of any 
weight? 

You will observe that in the above case the bank fulfilled all its 
duties as a collecting agent by presenting and protesting the same 
in the manner contemplated by law and no liability could arise from 
the failure of the duty imposed upon it by law, but it did not dis- 
charge its duty under the printed instructions given to it, and we 
would like to be advised of your opinion what the right of the par- 
ties are under such circumstances. 

Cashier. 


Answer—The general rule is that a bank to which paper is sent for 
collection is under a duty to follow any instructions which the bank 
forwarding the paper gives to it, with reference to the manner in 
which the collection is to be made. 





230 THE BANKING LAW JOURNAL 


A ease somewhat similar to the situation presented in the inquiry 
is Lord v. Hingham National Bank, 186 Mass. 161, 71 N. E. Rep. 312. 
It appeared that a draft was sent forward for collection, accom- 
panied by a slip requesting that the draft should not be protested, 
and a letter of instruction, stating, ‘‘Return at once all items unpaid 
at maturity; they must not be held for the convenience of parties.’’ 
The draft was not paid on presentment, and the collecting bank, 
contrary to instructions, did not return the draft. It held it for a 
period of about a month. In an action against the bank by the 
drawer of the draft, it was shown that at the time of presentment, 
the drawee had property open to attachment in an amount much 
larger than the draft, and that while the bank was holding the 
draft, the drawee failed, and made an assignment. It was held that 
the bank was, by reason of its failure to follow instructions, liable 
for the loss thereby caused to the drawer. 

In the opinion written by the court, it was said: ‘‘While the evi- 
dence tended te show that it was the practice of some banks to 
retain no protest items even when accompanied by instructions like 
those quoted, it also showed that it was not the practice of all banks, 
and the presiding justice found that the evidence offered did not 
prove a custom. This made it competent for him to find that a 
failure to return the draft at once when it was not paid at maturity 


was negligence on the part of the defendant in dealing with the 
draft. The evidence abundantly justified a finding that the defend- 
ant both failed to return the draft as directed and held it for the 
convenience of the drawee, in direct violation of instructions.”’ 


ACCOUNTS OF DECEASED PERSONS 
Virginia. 
Editor, Banking Law Journal: 

Dear Sir—If a customer is running an account in his own name 
with a bank, and at his death his wife is appointed exeeutrix of his 
estate, is it necessary to change the style of the account, or is it 
within the law to let the account remain as it is, and let his wife 
draw against and deposit to the account in the name of her husband? 
When she draws checks she signs her name as executrix of her hus- 
band’s estate. Is that all that is necessary? If not, please advise 
the proper way to treat this account. Cashier. 


Answer—It may be said that, as a general rule, a bank should 
not pay over any moneys standing in the name of a deceased person 
until an executor or an administrator has been appointed, and the 
person appointed presents to the bank proofs of his appointment and 
qualification. When the person appointed presents such proofs, the 
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account should be transferred to a new account standing in his 
name as executor or administrator, as the case may be. And there- 
after, no moneys should®be deposited in the account except moneys 
belonging to the estate. The bank should not knowingly allow the 
executor or administrator to draw checks against the account ex- 
cept for the purpose of paying obligations of the estate. There are 
instances where a bank has permitted the executor to pay to the 
bank his individual note or other obligation out of funds standing in 
his name as executor, and the bank has been held liable to the 
estate. 

In most states the estates of deceased persons are subject to an 
inheritance tax. And the bank is not permitted to pay out or trans- 
fer any such account, except upon authority of the state officials, 
charged with the collection of the tax. This provision is not always 
expressly stated in the statutes, but is largely a matter of local prac- 
tice, and one which should be taken up with the proper state 
officials. 

Under the laws of Virginia, certain estates are subject to an in- 
heritance tax. The Act of March 15, 1918, sub-division 9, provides 
that where an inheritance tax is due, it is to be paid to the treasurer 
of the county or city in which the amount of the tax is determined. 
This official could undoubtedly state what conditions must be com- 


plied with before moneys standing to the credit of a deceased person 
may be properly paid out or transferred. 


APPLICATION OF COLLATERAL SECURING NOTE SIGNED 
BY AGENT 


: ; Distrie . ia. 
Editor, Banking Law Journal: strict of Columbia 


Dear Sir—*A’’ owes Blank Bank a sum of money, looked upon 
by bank as not sufficiently secured. Blank Bank is informed that 
‘“*A’’ is maker of a note in another bank secured by good market- 
able collateral on which there was several hundred dollars’ margin. 
Blank Bank purchases this note in order that it might secure the ex- 
isting equity to be applied on loans it was then carrying for ‘‘A’”’ 
insufficiently secured, and held said note for four or five years. 

= and the pure thase of said note, it was found to be signed by 
‘““A’’ as ‘‘Agent’’. The stock securing the note, however, was in 
“2 > name without any qualifications. Interest was paid regu- 
larly every three months on this note for four or five years. 

Finally, Blank Bank called for payment from ‘*‘A’’ and payment 
not being made, the bank sold the collateral, thereby realizing upon 
the equity or margin $500, and crediting same on another obliga- 
tion of ‘‘A’s”’ due to said Blank Bank. 

Several days after this credit was made, ‘‘B’’ claimed the equity 
in stock securing ‘*‘A’s’’ note, on the ground that the stock was his 
and not ‘‘A’s’’. This claim was not recognized by Blank Bank, the 
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bank holding that the ‘‘Agency’’ was only a distinguishing feature 
for business transaction of ‘*A’’, and for a further reason that the 
stock was clearly ‘‘A’s’’ without any qualification whatsoever, and 
so showed upon the certificate. 

The note issued by ‘‘A’’ was the usual collateral form note, giv- 
ing the right to the bank to dispose of collateral and apply any 
equity upon other ‘‘obligations due or which may hereafter become 
due’’. 

The interest on ‘‘A Agent’’ note was paid by ‘‘B’s”’ check each 
three months, but this was not known to anyone in the bank except 
the note teller, until the controversy arose between ‘“‘A’’ and the 
bank. 

Question arises: Was Blank Bank correct in its position in de- 
clining to recognize the claim of ‘‘B’’ as to ownership of said stock 
standing in the name of ‘*A’”? 

President 

Answer—lIt is a general rule that, when collateral is pledged for 
the payment of a note, providing that the collateral is pledged for 
the note ‘‘and other liabilities of the undersigned,’’ the pledgee can 
apply such collateral only to other obligations of the pledgor, on 
which the latter is liable in the same capacity, as his liability on the 
note. 

This rule is illustrated in Columbia National Bank v. Common- 
wealth Trust Company, 23 Fed. Rep. 543. It here appeared: that the 
two joint makers of a note pledged their individual property for 
the payment of the note. The note provided that the collateral was 
pledged ‘‘for the payment of this and other liabilities of the under- 
signed to the holder thereof, now or hereafter due.’” It was de- 
cided that the holder of the note could not, after the bankruptcy of 
the makers, apply the security to the payment of the note signed by 
these two makers, and also by a third party, nor could it apply the 
collateral to a note signed by one of the makers alone. 

In Torrance v. Third National Bank, 210 Fed. Rep. 806, the not* 
involved was one upon which the makers were both jointly and sev- 
erally liable. They jointly pledged collateral for the payment of the 
note and ‘‘other liabilities of the undersigned’’. It was held that, 
because of the joint liability of the makers, the collateral was avail- 
able only upon other joint liabilities and could not be applied to the 
satisfaction of debts upon which they were individually liable. 

In the opinion of this case, it was said, ‘‘It seems to us that the 
words ‘of this or any other liabilities of the undersigned’ clearly 
indicate that the other liabilities referred to are of the same charac- 
ter as the joint liability in the (note in suit). Moreover, the nat- 
ural inference from the words, ‘liabilities of the undersigned,’ would 
be that the jointly owned securities were pledged only for the joint 
liability of the two makers. So that the clause is as if it were writ- 
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ten ‘any other liabilities of Graham and Saulsbury’, the two 
makers.”’ 

In the case outlined in the inquiry, the note was signed by ‘‘A’’ 
as agent. Under the decisions above referred to it seems clear that 
the collateral securing that note could not be applied to ‘‘A’s’’ in- 
dividual note or debt. This renders it unnecessary to pass on the 
other questions involving **‘B’s”’ claim to the equity in the stock. 


JOINT ACCOUNTS PAYABLE TO SURVIVOR 
i, --Iwanis 
Editor, Banking Law Journal: Foenayeranee. 

Dear Sir—As one of the subscribers to your magazine, I would 
like to submit the following. We use a form as follows when open- 
ing accounts in two names: 

‘*We, the undersigned, as joint owners, having opened a joint ac- 
count with The Lincoln National Bank of Avella, hereby agree that 
all moneys deposited by us or either of us in said account shall he 
placed to the credit of us jointly and may be withdrawn by or paid 
out by said bank upon the request or order of both or either of us 
and also that, upon the death of either of us, the survivor shall have 
the absolute right to withdraw or to be paid all moneys then remain- 
ing to our credit in said account.”’ 

Does this form show a clear intention to have the money with- 
drawn by either party, and if one party died, would we be safe in 
paying the balance immediately to the survivor, without deducting 
for funeral expenses or other expenses connected with the death of 
the deceased, and could we disregard any claim which the adminis- 
trator or executor of the deceased might make for a share in the 
account held jointly by both under a form such as the above? 

We also have requests from our depositors to open accounts so 
that both must sign in order to withdraw, but that in the event of 
the death of one party, the balance would go to the survivor. In 
your opinion, if such an account is opened in two names, both signa- 
tures being required, but that if one party dies the money goes to 
the other, would this be legally correct, and would this be a joint 
account, with the right of survivorship, and would we be safe in 
paying the balance to the survivor? 

Quite a number of depositors wish to sign such a form as follows: 

‘*In the event of my death, I give and bequeath to my wife, all 
money due me from any account carried with The Lincoln National 
Bank of Avella, such money to be paid by said bank to my wife im- 
mediately upon notice of my death.”’ 

We do not believe that this effort to make a will would hold, 
even if it were probated. We would like your suggestion on this. 
Would you please tell me where I can get a copy of the law of 
Pennsylvania in regard to estates of deceased persons? 

Would you please examine the above, and if possible, suggest 
some form which we could use for a joint account, with either party 
to draw, and also a joint account with both parties required to sign, 
but in either ¢ase the money to go to the survivor? 

Is there any way in which money on deposit may be willed to 
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someone else, or must all such money pass through the adminis- 
trator’s or exeeutor’s hands? Assistant Cashier. 


Answer—There are no questions of law more troublesome or 
vexatious than those connected with joint savings accounts in which 
the intention is that the survivor shall be entitled to the fund. 

The disposition of the fund after the death of one of the parties 
to the deposit does not depend alone upon the form in which the de- 
posit is made or the inscription written on the pass-book or other 
records of the bank. 

In general, it may be said that, in order for a person to deposit 
his money in a joint account, standing in the name of himself and 
another party, so that on the death of the depositor the other party 
will be entitled to the fund, it must appear that an actual gift of the 
deposit was made during the lifetime of the depositor. To constitute 
a valid gift, it must appear that the subject matter of the gift, or 
something representing it, was delivered to the donee. The courts 
sometimes hold that the delivery of a pass-book is a sufficient de- 
livery to pass title to a savings deposit. In determining the rights 
to a joint deposit after the death of one of the parties, many things, 
other than the form in which the deposit is made, are to be taken 
into consideration. Among other things which have a bearing on the 
rights of the parties are the original ownership of the fund, the 
withdrawals and deposits made by the different parties, the delivery 
or retention of the pass-book, the control exercised over the fund, 
and, in fact, anything which tends to show an intention on the part 
of the person depositing the money to make a gift thereof during his 
lifetime to his co-depositor. 

To express it differently, there is only one way in which a person 
ean make a gift to take effect on his death and to remain revocable 
at any time prior to his death. That way is through the medium of 
a will. It follows that, no matter in what form a joint deposit is 
made, a bank is never safe in paying the fund to the survivor 
against an objection on the part of the executor or administrator of 
the deceased depositor. As stated, the right of the fund depends not 
only upon tke form of the deposit, but on various circumstances, 
many of which are usually not within the knowledge of the bank. 

A comparatively recent Pennsylvania decision, involving the 
right of a survivor to a joint deposit, is Grady v. Sheehan, 100 Atl. 
Rep. 950, decided in 1917. 

It here appeared that Grady, with his own money, opened an ac- 
count with the Beneficial Savings Fund Society, in the joint names 
of himself and his sister, Mary Sheehan, subject to the following 
conditions: ‘‘Either party to draw and in case of the death of either 
of them the survivor shall have full power to withdraw the deposit 
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as if the same had been duly transferred to such survivor.’’ These 
words were written on the pass-book, and they were also embodied 
in a paper signed by Grady and filed with the Savings Society. The 
paper was executed under seal in the presence of two witnesses. It 
declared that title td the fund was to pass to Mary Sheehan in the 
event of his death, and provided for the payment of his debts and 
funeral expenses. Both parties were present when the account was 
opened, and both signed the signature book. 

At the time of Grady’s death, no withdrawals had been made by 
either party. Shortly afterwards, Mary Sheehan drew out the en- 
tire account. The administrator later brought suit against her to 
recover the fund. 

It was held that there was no valid gift of the fund, that the 
transaction was merely an ineffectual attempt to make a testa- 
mentary disposition,and thatthe administratrix was entitled to the fund. 

Another Pennsylvania decision is Flanagan v. Nash, 39 Atl. Rep. 
818. In this case, a person deposited her own money in a savings 
bank in the joint names of herself and one Nash. Opposite the 
signatures of the parties, on the margin of the signature book, were 
written the words, ‘‘either to draw’’. The pass-book was inscribed 
as follows, ‘‘Either party to draw, and, in case of the death of either 
of them, the survivor shall have full power to withdraw the deposit 
as if the same had been duly transferred to such survivor. 

After the depositor’s death, it was held that her admjnistratrix 
was entitled to the fund as against Nash. There was no valid gift 
to Nash because there had been no delivery of the subject matter 
to him. 

It is evident from what has been said above that the mere signing 
of the writing quoted in the inquiry would not in itself entitle the 
survivor to the fund. Of course, if the writing were executed with 
the formalities required for the execution of wills in Pennsylvania, 
it would operate as a will. It would have to pass through the court 
of probate the same as any other will, and the clause about the bank 
making payment immediately upon notice of death would be in- 
effective. 

There is no way in which a person can deposit his money in a 
joint account and arrange that, in the event of his death, his co- 
depositor will be entitled to the fund unless, during his lifetime, be 
makes an actual gift to the co-depositor. There are many cases in 
which the survivor of a joint deposit has been held entitled to the 
fund. But these are cases in which the evidence produced indicate: 
that the depositor had created a joint tenancy or made an irrevo- 
cable gift during his lifetime. Under the statutes of some of the 
states banks are permitted to pay accounts to the survivors. 











THE BANKING LAW JOURNAL 


COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending March 13, 1920, 
and March 12, 1921: , 


Loans and Loans and Legal Net Legal Net 
Members of Federal Discounts Discounts Deposits Deposite 
Reserve Bank Average Average Average Average 


1920 1921 1920 1921 
Bank of New York, N. B. A... $54,066,000 $41,134,000 $41,345,000 $30,532.000 
Bank of the leamenas, teas 100,098,000 125,785,000 $2,055,000 109,741,000 
Mechanics’ & Metals Nat. Bank 156,691,000 186,760,000 141,910,000 143,794,000 
Bank of America 31,725,000 54,763,000 28,187,000 50,087,000 
National City Bank 572,393,000 551,106,000 645,546,000 542,824,000 


Chemical National Bank 102,904,000 126,670,000 76,391,000 100,524,000 
Atlantic National Bank 20,752,000 16,771,000 17,911,000 14,879,000 
Nat. Butchers & Drovers Bk.. 6,291,000 4,466,000 4,003,000 4,308,000 
American Exchange Nat. Bk.. 129,953,000 120,380,900 99,618,000 87,422,000 
National Bank of Commerce... 352,339,000 358,191,000 279,671,000 243,141,000 


Pacific Bank 29,098,000 
Chatham & Phenix Nat. Bk... 120,810,000 115,275,000 113,376,000  112,667.000 
Hanover National Bank 131,304,000 115,767,000 135,636,000 107,313,000 
Metropolitan Bank 31,972,000 44,445,000 33,699,000 48,182,000 
Corn Exchange Bank 147,224,000 155,966,000 160,506,000 164,165,000 


319,000 25,162,000 23,781,000 


21, 
15, 
15, 


Importers & Traders Nat. Bk.. 37,725,000 39,430,000 29,474,000 26,636,000 
Nationa] Park Bank.......... 213,142,000 182,897,000 165,441,000 137,818,000 
East River Nat. Bank 11,068,000 10,588,000 11,565,000 9,655,000 
Second National Bank 23,691,000 23,974,000 19,878,000 19,768,000 
First National Bank.......... 278,192,000 278,130,000 167,968,000 178,202,000 


Irving National Bank 139,955,000 179,234,000 126,308,000 184,862,000 
N. Y. County Nat. Bank 15,158,000 12,912,000 14,204,000 13,953,009 
Continental Bank 8,274,000 6,798,000 7,113,000 5,556,000 
Chase National Bank 384,185,000 336,991,000 305,334,000 242,333,000 
Fifth Avenue Bank 20,219,000 19,735,000 20,949,000 19,339,000 


Commercial Exchange Bank.. 9,354,000 8,199,000 8,504,000 7,990,000 
Commonwealth Bank 9,480,000 9,211,000 9,705,000 9,623,000 
Garfield National Bank 14,756,000 15,777,000 14,988,000 15,178,000 
Fifth National Bank 17,111,000 13,448,000 12,690,000 13,506,000 
Seaboard Nationa] Bank 46,628,000 45,392,000 47,479,000 45,792,000 


Liberty National Bank 88,467,000 88,277,000 74,185,000 60,227,000 
Coal & Iron Nat. Bank 23,172,000 18,398,000 14,211,000 13,494,000 
Union Exchange Nat. Bank... 18,171,000 16,709,000 18,952,000 18,355,000 
Nassau Nat. Bank, Bklyn 17,702,000 16,134,000 13,923,000 13,390,000 
Columbia Bank 23,539,000 22,809,000 20,337,000 24,267,000 


State Banks 
Not Members of Federal 
Reserve Bank 
Greenwich Bank 19,395,000 17,890,000 18,416,000 


Bowery Bank 5,600,000 5,631,000 5,566,000 5,620,000 
State Bank 65,286,000 73,305,000 64,254,000 72,971,000 
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Guardianship & Safety 


|‘ the early days of The Chemical Bank—before the 

time of adequate vaults and efficient policing —it was 
the custom of the cashier to sleep in chambers directly 
above the banking room so that he might personally 
guard the funds of the bank’s depositors night and day. 


This same spirit of vigilant guardianship coupled with 
farsighted cooperation and modern banking methods 
is the cornerstone of this Bank’s policy today. 
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We are seeking new business on our record. 


THE CHEMICAL NATIONAL BANK 
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THE UNION TRUST COMPANY 


CLEVELAND 





The merger of the Citizens Savings and Trust Com- 
pany, The First National Bank, The Union Commerce 
National Bank, The First Trust and Savings Company, 
The Broadway Savings and Trust Company and the 
Woodland Avenue Savings and Trust Company into 
THE UNION TRUST COMPANY gives to Cleveland 
one of the largest banks in the United States. 


Effective January 1, 1921 
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GUARANTY TRUST CO. of New 
York has been appointed trustee under 
Louisiana and Arkansas Railway Co. 
Equipment Trust Agreement, dated 
February 1, 1921, securing an author- 
ized issue of 6 per cent. Equipment 
Notes. Of this issue those designated 
as Series “G” are to be dated April 
1, 1921, and due semi-annually, October 
1, 1921, through April 1, 1924, and are 
limited to an authorized issue of $66,- 
000 par value. 


NATIONAL CILY SAR TRUST COMPANY BANQUET— 
Neewyos’” 











The tenth annual banquet of the trust 
companies of the United States was 
held at the Waldorf-Astoria Hotel, 
New York, on the evening of February 
17. Over eight hundred trust company 


We have so located our and bank officials from all parts of the 








couniry were present and over two 
50 offices throughout the hundred guests were in the galleries, 

thus making a record attendance for 
country that every bank this annual event. 


Edmund D. Hulbert, president of the 
Merchants Loan and Trust Co., Chi- 
cago, and president of the trust com- 
pany division, American Bankers As- 
sociation, presided and acted as toast- 
master. General Charles G. Dawes, 


Investment Service. president of the Central Trust Co., of 


Illinois, General John J. Pershing and 
Judge Charles F. Moore, were the 
speakers. 


LONDON JOINT CITY & MIDLAND 
BANK LIMITED 


CHAIRMAN ; 
The Right Hon. R. McKENNA 


JOINT MANAGING DIRECTORS: 
@ 8B. MURRAY, Esq., F. HYDE, Esq., E. W. WOOLLEY, Esq. 


Subscribed Capital - £38,096,363 
Reserve Fund. - - - 10,840,112 


Deposits (June 30th, 1920) 367,667,322 


HEAD OFFICE: 5S, THREADNEEDLE STREET, LONDON, EC. 2, 
OVER 1,460 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH: 65 & 66, OLD BROAD STREET, LONDON, EC 2 


Atlantic Offices: “Aquitania’’ “Imperator’’ “ Mauretania” 


in every section is within 


easy reach of National 


































AFFILIATED BANKS: 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND OVER 160 OFFICES IN SCOTLAND 









